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KURT H. NADELMANN 


The Hague Conference 
on Private International Law 


Ninth Session 


The Hague Conference on Private International Law held its Ninth 
session from October 5 to October 26, 1960. The Governments of eight- 
een member states, Austria, Belgium, Denmark, Finland, France, 
Western Germany, Greece, Italy, Japan, Luxembourg, Netherlands, 
Norway, Portugal, Spain, Sweden, Switzerland, United Kingdom, and 
Yugoslavia sent delegations. Ireland and Turkey, member states, were 
not represented. From the United States, an Observer Delegation took 
part in the session.” 

The principal result of the Ninth session is the elaboration of 
three new international conventions: a convention abolishing the 
requirements of legalization for foreign public documents; a conven- 
tion on the conflict of laws relating to the form of testamentary 
dispositions; and a convention concerning the powers of authorities 
and the law applicable in respect of the protection of infants.’ Other 
results which also deserve attention will be noted after a summary 
discussion of the three conventions. 

(1) The convention designed to abolish requirements of diplomatic 
or consular legalization for foreign public documents creates a new 
type of certificate, an apostille, the only formality required to certify 
the authenticity of the signature, the capacity in which the person 
signing the document has acted, and the identity of the seal or stamp 
which it bears. Each contracting state will designate the authorities 
competent to issue the certificate. The latter is in the form of a square 
with sides at least nine centimeters long. A model is annexed to the 
convention. The convention was adopted unanimously with two 
abstentions (Belgium and Yugoslavia). 

The strict old-type requirements of legalization of official documents 
still insisted upon in many countries have been a nuisance to all con- 
cerned, except possibly the local treasuries. Use of simpler methods 
commends itself. If the convention is ratified, as may be expected, the 


Kurt H. NapeLMANnn is member of the Board of Editors. 

*The delegation was composed of five members: Philip W. Amram, Washington, 
D. C.; Joe C. Barrett, Jonesboro, Ark.; James C. Dezendorf, Portland, Ore.; Kurt H. 
Nadelmann, Cambridge, Mass.; Willis L. M. Reese, New York, N. Y. Messrs. Amram, 
Barrett, Nadelmann, and Reese had attended the previous session. 
hg English translation of the three conventions appears in this issue at pp. 701 
infra, 
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results under the new practice will deserve attention beyond the circle 
of the members of the Conference. The convention may be ratified by 
all states represented at the Ninth session, and also by Ireland, Turkey, 
Iceland, and Liechtenstein. Other states may adhere to the convention, 
Such adherence becomes effective in relation to states parties to the 
convention which do not object to the adherence. 

(2) The convention on the conflict of laws relating to the form of 
testamentary dispositions is the result of an initiative taken at the 
preceding session of the Conference by the United Kingdom. The topic 
was suggested in the light of the fact that the British legislation on 
the subject, Lord Kingsdown’s Act of 1861, needed to be revised* and 
that uniform regulation of the subject matter in the world commended 
itself. A Special Commission had prepared a draft in advance of the 
session. Among the materials taken into account were the Ontario 
Wills Amendment Act of 1954, framed after the Canadian Uniform 
Wills Act as revised in 1953,* and the conflicts section 7 of the (US.) 
Model Execution of Wills Act of 1940 which has its origin in the 
Uniform Foreign Executed Wills Act of 1910.° 

The guiding principle of the new convention is favor testamenti, 
that is, the endeavor to facilitate recognition of last wills established 
according to a law other than that of the forum. Under article 1 of 
the convention, a testamentary disposition is valid as regards form if 
it complies with the internal law (1) of the place where the testator 
made it, (2) of the nationality possessed by the testator, either at the 
time when he made the disposition or at the time of his death, (3) of 
a place in which the testator had his domicile either at the time when 
he made the disposition or at the time of his death, (4) of the place 
in which the testator had his habitual residence either at the time 
when he made the disposition or at the time of his death, or (5) s0 
far as immovables are concerned, of the place of their situation. The 
same principles apply to validity of a revocation. 

Whether the testator had his domicile in a particular place under 
article 1, is to be determined by the law of that place. Article 9, how- 
ever, allows contracting states to reserve the right in accordance with 
the Jex fori to determine the place where the testator had his domicile. 
As regards the national law referred to in article 1, it is provided that, 
in the case of a “non-unified”—e.g., federal—system, the law to be 
applied shall be determined by the rules in force in that system and, 
failing any such rules, by that law within such system with which the 


3 See Dicey, Conflict of Laws (7th ed. 1958) 604; Graveson, Conflict of Laws (4th ed. 
1960) 295; The Lord Chancellor’s Private International Law Committee, Fourth Report 
(Formal Validity of Wills), Cmd. (1958) 491. 

* See Castel, Private International Law (1960) 179. 

5 See Leflar, Conflict of Laws (1959) 358; 4 Rabel, The Conflict of Laws: A Com- 
parative Study (1958) 295. 
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testator had the closest connection. The clause is a novel feature in 
international conventions. The problem dealt with used to be disre- 
garded or left alone. 

The provisions of the convention are to become the general internal 
law of ratifying states. Application of the provisions is independent 
of any requirement of reciprocity, and the provisions shall apply even 
if the nationality of the interested party or the law to be applied is not 
that of a contracting state. 

The convention was adopted unanimously. Its principles represent 
widely accepted views on the subject. The contents of the convention 
deserve s:rious study everywhere. A re-examination by the National 
Conference of Commissioners on Uniform State Laws of the conflicts 
section in the Model Execution of Wills Act may be anticipated. 

(3) The convention concerning the powers of authorities and the 
law applicable in respect of the protection of infants adopted at the 
Ninth session is to replace the old Hague Convention on Guardianship 
of 1902 which was the subject of an interpretation by the International 
Court of Justice in the recent Boll® case involving a Dutch minor 
retained for protective education in Sweden contrary to the wishes of 
the Dutch guardian. From a doctrinal point of view, this is the most 
interesting of the three new conventions. 

Like all the old Hague conventions on questions of personal status, 
the convention of 1902 on Guardianship was based on the principle of 
nationality. The new convention has been drafted with due regard to 
the fact that an increased tendency exists to refer to the law of the 
society within which a person lives. Without taking sides in the con- 
troversy between adepts of the national law and those of the habitual 
residence, the new convention endeavors to find a practical solution 
which will help the minor. 

Jurisdiction is given by the convention to the authorities of the 
habitual residence of the minor for the application of measures directed 
to the protection of his person and property. To that effect these 
authorities take measures provided for by their own domestic law. 
On the other hand, under the convention the authorities of the state 
of the infant’s nationality, after having informed the authorities of 
the state of the infant’s habitual residence, also may take measures 
according to their own law for the protection of his person and 
property. Notwithstanding the latter, the authorities of the infant's 
habitual residence may take measures of protection in so far as the 
infant is threatened by serious danger to his person or property. Such 
measures need not be recognized by the authorities of the other con- 
tracting states. , 





oho) L.C.J. Rep. 52 (Dutch girl born in Sweden of Dutch father and Swedish 
mother), 











586 THE AMERICAN JOURNAL OF COMPARATIVE LAW [Vol.9 


The convention which allows numerous reservations was adopted 
with two abstentions (Belgium and the United Kingdom). Assuming 
it is ratified, it will be interesting to observe how the compromise 
solution works in practice. The system of the new convention is more 
realistic than that of the old and more in line with what courts are 
likely to do if not hampered by statutory or treaty provisions. 

(4) As much time as on each of the three conventions was spent by 
the Conference on a fourth topic: “Jurisdiction” and “Foreign Judg- 
ments.” At the 1956 session, a convention had been adopted on valida. 
tion of the selection of an exclusive forum in international sales 
contracts. Later the Austrian Government proposed to prepare a 
general convention on the selection of an exclusive forum. The proposal 
appeared on the agenda of the Ninth session. From the outset it was 
apparent that numerous delegations doubted the practical need or 
desirability for such a separate convention. It also became clear that 
agreement on the safeguards needed for validation of the choice of 
an exclusive forum would be difficult to reach.’ 

The Conference had, on the other hand, been requested by the 
Council of Europe to prepare a general convention on recognition and 
enforcement of foreign judgments. One of the first decisions taken at 
the Ninth session was to accept the request. A competition then devel- 
oped between the Austrian proposal and between what was to be 
undertaken for preparation of a general convention on foreign judg- 
ments. In one way or the other, such convention also would have to 
deal with jurisdiction created by choice of the parties. As a compromise, 
both matters were discussed in a parallel way in a working committee. 
The committee found itself not in position to make recommendation 
on whether a separate convention on selection of an exclusive forum 
should be prepared. 

It was finally decided by the Conference to set up a Special Com- 
mission to deal with both subjects, selection of an exclusive forum and 
recognition and enforcement of foreign judgments. The Commission 
to be established will meet after the necessary preliminary work has 
been completed by the Permanent Office of the Conference. 

The Special Commission has been assigned an important task at a 
singularly opportune moment. The Benelux countries as well as the 
six nations forming the European Economic Community have for 
some time been engaged in work on reciprocal recognition and enforce- 
ment of their judgments. The United Kingdom, it is known, is engaged 
in negotiations with a number of countries for the conclusion of treaties 


7 For the confused status of the question in American law, see Nadelmann, “United 
States Participation in the Hague Conference Work on’ Private International Law,” 
9 Am. J. Comp. L. (1960) 364, commenting upon a decision of the National Confer- 
ence of Commissioners on Uniform State Laws not to draft a uniform law on the 
subject. 
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under the authority of the British Foreign Judgments (Reciprocal 
Enforcement) Act of 1933. In the United States, the National Confer- 
ence of Commissioners on Uniform State Laws is currently preparing 
for submission to the states of the Union a Uniform Recognition of 
Foreign Money-Judgments Act,® and the Canadian Commissioners 
recently decided to revise their Model Act of 1933 in co-operation with 
the United States Commissioners with the purpose of advancing uni- 
formity of legislation between the two countries.” From these mutual 
efforts improvement may come to a field well known for its unsatis- 
factory condition. 

(5) Further topics were agreed upon for future work by the Hague 
Conference. The just-mentioned Special Commission on Jurisdiction 
and Foreign Judgments will not go into the questions of personal 
status. Following a proposal by one of the delegates from France it 
was decided, however, that the Permanent Office shall undertake 
studies and consultations with respect to the possible elaboration of a 
convention on recognition of judgments in matters of personal status 
—the area dealt with by the old Hague conventions. 

It also was decided that the Permanent Office study the subject of 
giving notice to parties who reside abroad. The decision was taken 
following a suggestion made by the International Union of Marshals. 
The memorandum of the Union indicates the deplorable status of the 
law on the subject in a number of European nations. 

Finally, it was decided to take up Adoption of Foreign Children. 
A Special Commission will be set up to study the conflicts of laws 
and jurisdictions arising in the case of adoption of a child by one or 
more persons not having his nationality or residing in another country. 

(6) The Ninth session of the Hague Conference will have a place 
apart in the annals of conferences on unification of law for the 
discussion which took place at the session on methods for achieving 
uniformity. At the previous session, we may recall,’® the United States 
Observers had raised the question of method. Their suggestion was 
to give consideration to the use of uniform legislation in addition 
to preparation of international conventions. The subject was put on 
the agenda of the Ninth session. A grand debate took place. 





8See [1958] Handbook of the National Conference of Commissioners on Uniform 
State Laws 77, 151; Richter, “A Report from the National Conference of Commissioners 
on Uniform State Laws,” 46 A.B.A.J. (1960) 1252, 1253. 

®See [1960] Proceedings of the Conference of Commissioners on Uniformity of 
Legislation in Canada —. Cf. Nadelmann, “Enforcement of Foreign Judgments in 
Canada,” 38 Can. B. Rev. (1960) 68, 88. 

10See Nadelmann and Reese, “The American Proposal at The Hague Conference to 
Use the Method of Uniform Laws,” 7 Am. J. Comp. L. (1958) 239. Cf. Nadelmann, 
“Uniform Legislation vs. International Conventions,” in International Trade Arbitra- 
tion (Domke ed. 1958) 167; Amram, “Uniform Legislation as an Effective Alternative 
to the Treaty Technique,” [1960] Proceedings Am. Soc’y Int'l L. 62. 








588 THE AMERICAN JOURNAL OF COMPARATIVE LAW [Vol.9 


In preparation for such discussion, the governing body of the Confer. 
ence, the Netherlands Government Commission, had produced 
memorandum on preparation of uniform laws. The advantages and 
disadvantages of using uniform legislation in lieu of international 
conventions are discussed in the memorandum generally and, also, 
specifically for each topic on which the Conference is currently work. 
ing. Comments on this memorandum had come from the Governments 
of Austria, Western Germany, Italy, Norway, and Sweden. 

At the Ninth session, the topic came up in Commission V. After an 
opening discussion which was inconclusive, the subject was referred 
to a working group on which Austria, Belgium, Denmark, France, 
Italy, the United Kingdom, and the United States Observers were 
represented. The chairman of the group was the president of the 
Conference, Professor Offerhaus (Netherlands). An observer repre. 
sented the International Institute for the Unification of Private Law, 
sponsor of the Conference of Organizations Concerned with Unifica. 
tion of Law which met in Rome in October, 1959, and where the same 
question among others had been discussed.” 

The result of the debates in the working group is contained in an 
elaborate report with a draft resolution prepared for presentation to 
Commission V. An English translation of the report is given below 
in an appendix. In summary, the report first lists the various methods 
which may be used for unification of conflicts rules: 1. international 
conventions based on reciprocity which secure uniformity only between 
contracting states; 2. international conventions aiming at general unif- 
cation of law, without any element of reciprocity; 3. international 
conventions presenting the uniform substantive law in appendix, the 
elements of reciprocity being laid down in the convention itself; 
4. uniform laws presented as a mere recommendation. 

The report goes on to recall that, under the Charter of the Confer. 
ence, the aim of the Conference is to work on the progressive unifica- 
tion of law and that no method to reach the goal is excluded by the 
Charter. On the other hand, under the Charter the usages of the 
Conference are to remain in force, and the Conference has never used 
the method of uniform legislation. While, the report says, this is 
not designed to freeze the methods of the Conference forever, the 
conclusion is reached that, notwithstanding the unsatisfactory status 
of ratification of conventions drafted by the Conference,’ abandon- 
ment of the method so far used and a switch to elaboration of uniform 


11See International Institute for the Unification of Private Law, [1959] II Year- 
Book (1960). 

12 Only the convention on civil procedure drafted in 1951 (a replacement of the 
convention of 1905) has been ratified. See the table in: van Hoogstraten, “Quelques 
notes sur la Conférence de La Haye de droit international privé (VII),” 7 Nederlands 
Tijdschrift voor Internationaal Recht (1960) 255, 266. 
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laws is not desirable. But, it is noted, use of international conventions 
makes the active co-operation of a number of nations with a federal 
system difficult. 

The report then deals with a proposal made to use the methods 
simultaneously in appropriate cases. The proposal is rejected for fear 
that member governments might choose the more flexible form of 
uniform laws without international commitment, which, it is said, 
would lead to the loss by the Conference of the status of a diplomatic 
or intergovernmental body. 

In continuation, it is noted that there is nothing to preclude states 
members or nonmembers of the Conference to take inspiration from 
a convention prepared by the Conference and to introduce the rules 
of the convention into the internal law without any commitment. 
Such development, it is said, not only should not be hindered but 
facilitated without, however, interfering with the principle that, in the 
first place, the Conference must prepare international conventions. 

The recommendation is made that, when no strict reciprocity is 
required, the conventions may be drafted in such a way that their 
substantive part can be taken out easily by nonmember states for 
incorporation into internal law. As examples for conventions to be 
prepared for general application, the report lists the conventions on 
international sales, on maintenance obligations, and on the form of 
testamentary dispositions. Conventions of the old type, on the other 
hand, should be used in matters concerning personal status, civil pro- 
cedure, and legalization. 

The proposed resolution gave expression to these basic ideas. As 
finally adopted, the text of the resolution or, rather, decision, will be 
found in the appendix, together with the report. The proposed resolu- 
tion included the following sentence: “The Ninth Session remains 
convinced of the need to retain for the Conference a diplomatic 
character implying the preparation of conventions between nations on 
the basis of negotiation and mutual concessions.” When the report of 
the working group came up for consideration in the Fifth Commission, 
the United States Observers were asked to comment on the report. 
Their spokesman stated as their view that international organizations 
working on unification of law should use all methods available to 
reach the goal, and not only international conventions, but he added 
that, inasmuch as the United States is not a member of the Hague 
Conference, the Observers felt they should refrain from making 
suggestions to the Conference on a question within the exclusive juris- 
diction and responsibility of the member governments. In the ensuing 
discussion, at the suggestion of a member of the British delegation the 
above-quoted sentence was changed to read: “The Ninth Session 
remains convinced of the need to retain for the Conference a diplo- 
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matic character implying primarily (en tout premier lieu) the prepara. 
tion of conventions between nations. .. .” 

Whatever the merits of the decision taken by the Ninth session for 
the future of the Hague Conference, it can be noted with satisfaction 
that, this time, the question of method was given a full airing. The 
difficulties with obtaining ratification of the conventions prepared by 
the Conference were discussed freely. Reference was made to the fact 
that even the Benelux countries experience the same difficulty and 
that the question of using uniform legislation has been raised. The 
interesting way in which the Scandinavian countries endeavor to secure 
uniformity for the basic principles of their legislation was reported.” 
Detailed information was given on the technical side of the work of 
the National Conference of Commissioners on Uniform State Laws, 
The feeling was general, and it was given expression by the presiding 
officer, that the discussion provoked by the-United States Observers has 
been to the advantage of the Hague Conference. Indeed the results 
reached were duly considered in the formal presentation of the three 
new conventions. 

(7) A word remains to be said in conclusion on the relation between 
the Hague Conference and the United States. The United States 
Observers were made to feel at the Ninth session, as at the preceding, 
that their active participation in the work of the Conference is welcome 
and desired. The co-operation of English-speaking delegates was facili- 
tated by provision for simultaneous translation of speeches made in 
French, the language of the Conference. English was used by an 
increasing number of delegates, especially from Scandinavian countries. 
Their interventions were repeatec in French by the interpreter of the 
Conference. Interestingly, greate. familiarity with Anglo-American 
law on the part of the delegates w __ noticeable at this session, especially 
among younger delegates. Inforr ‘on given on American law was 
always received with interest. 

The substantive work on con’; problems undertaken by the 
Conference is of the highest quali The Ninth session again was a 
meeting-place of world-known c licts specialists: law professors, 
members of the highest courts, hig governmental officials. The ses- 
sions are an invaluable workshop 1, comparative conflicts law. All 
persons interested in improvements of conflicts law can benefit from 
the reports on the sessions and the results reached. Whether the 
Conference produces conventions or uniform laws, every nation of 
state can take advantage of the work done. In the long run, the work 
undertaken at The Hague is bound to lead to greater uniformity in 
the rules of conflict of laws and to improvement of conflicts law 
generally. 


18 See Pontoppidan in Proceedings of the 1960 Annual Meeting of the American | 


Foreign Law Association, 9 Am. J. Comp. L. (1960) 344. 
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On the technical level, the sessions are prepared and run by an expert 
staff which has hardly its equal in the world. Thanks to the mainte- 
nance of the Permanent Office, the technical experience gained accu- 
mulates and is available for the sessions. The Permanent Office headed 
by Mr. van Hoogstraten, secretary general, is one of the assets of the 
Hague Conference. While a three-week session is long, especially for 
busy teachers and judges, because of the excellent organization no time 
is wasted. A delegation of four or five is kept fully occupied with 
Conference work. 

Some six years ago, the Government of the United States decided 
to give up its self-imposed isolation and send an Observer Delegation 
to the Eighth, 1956, session of the Hague Conference. At long last, a 
step was taken to look after American interests, state and federal, in 
international work undertaken to unify rules of conflict of laws. The 
practice was repeated for the recent session. Appointments were made 
late for the Eighth session; for the Ninth they were made so late that 
formal letters of appointment had not reached the delegates when they 
left for The Hague. This is only one illustration of the lack of under- 
standing of the importance of this kind of work often found in the 
State Department. The present practice of the Department of making 
appointments only for the sessions, also has led to the lack of Ameri- 
can participation in the all-important preparatory work going on in 
the Special Commissions in advance of the sessions. 

In line with the conclusions reached by the Observer Delegates to 
the sessions,"* the National Conference of Commissioners on Uniform 
State Laws, the American Bar Association, and all other representative 
bodies consulted have found Ameri __n participation in the Hague work 
desirable and in the national inte, :t. On the basis of the experience 
with two sessions, a full assessm; .: can be made of advantages and 
disadvantages, if there be, of A ican co-operation with the Hague 
Conference. } 

It is suggested that the Unite (States should develop a closer rela- 
tionship with the Hague Conf« ace. Reserving the question of full 
membership in the Conference, |stablishment of de facto membership 
would seem to recommend itse:ii Such an arrangement would not be 
without a precedent. One “member” state, France, never ratified the 
Charter of the Conference, but it otherwise complies with all that 
is expected of a member, including sharing in the expenses. Inasmuch 
as the work undertaken at The Hague is useful, for the world and the 


14 See the respective reports on the Eighth session in 12 The Record (1957) 51 (Nadel- 
mann and Reese); 5 Am. J. Comp. L. (1956) 611 (Reese); 51 Am. J. Int’l L. (1957) 
618 (Nadelmann); 43 A.B.A.J. (1957) 809 (Amram); [1957] Handbook of the Na- 
tional Conference of Commissioners on Uniform State Laws 299, 303 (Barrett). 
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United States and its component parts, the United States Government 
will follow a wise policy in supporting the Hague work.” 


15 In this report on the Ninth session we should have dealt also with the social side 
of the session. May it suffice to say that a social program, including interesting excur. 
sions, had again been worked out with the greatest care for the benefit of the delegates 
and their ladies. It is a pleasure to be able, this time, to add that the United States 
Chargé d’ Affaires at The Hague gave a reception in honor of the United States Observers 
to which the officers of the Conference and the heads of the Delegations were invited, 


gesture of goodwill which was well received by the Conference. 


APPENDIX 
THE HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW 
NINTH SESSION 


ReEporT ON THE WORK OF THE SMALL COMMITTEE IN THE MATTER OF 
Unrirorm Laws 


By G. A. L. Droz, recording secretary 


The Small Committee met the 
15th of October 1960 at 10:00 A.M. 
under the chairmanship of Mr. Offer- 
haus (Netherlands). Present were: 
Messrs. Hoyer (Austria), Vranken 
(Belgium), Borum (Denmark), Nadel- 
mann (U.S.A.), Batiffol (France), 
Graveson (United Kingdom), de Nova 
(Italy), Petersen (Rome Institute), van 
Hoogstraten (secretary general), and 
Droz (recording secretary). 

I. The Small Committee in the first 
place endeavored to make an inventory 
of the different methods of elaboration 
of conventions and thus to find the 
place for the processus of uniform laws 
in relation to the one customarily fol- 
lowed by the Hague Conference. 

From the point of view of terminol- 
ogy, the Small Committee insisted on 
the difference which must be made be- 
tween 

(1) a uniform law (loi uniforme) 
designed to replace by new rules the 
rules of conflict in force in each of the 
States, presented either in an interna- 
tional convention or as annex to an in- 
ternational convention. Signatories of 
the international convention cannot 


make changes in the contents of the 
uniform law thus presented; 
(2) a uniform law (loi modéle) 


which has the same substance as the 
uniform law above described but is not 
integrated in, nor annexed to, an in- 
ternational convention and is simply 
recommended as a draft law by the 
organization which prepared it. 
Attention was called to the fact that 
the technique of preparation of uni- 
form laws (uniform laws and model 
laws) as practiced in the United States 
by the National Conference of Com- 
missioners on Uniform State Laws is 
not essentially different from that of 
elaboration of conventions unifying 
private international law: the organiza- 
tion which prepares the uniform laws 
is composed of representatives of the 
states of the Union; it undertakes prep- 
aration of a uniform law only if it finds 
that unification of the law of the states 
for the subject matter is desirable and 
feasible; the draft of the law prepared 
by a committee which often uses an 
expert draftsman must, after discussion 
section by section, receive approval bya 
qualified majority of the states at two 
consecutive annual plenary meetings 
and, in addition, that of the American 
Bar Association; exceptionally, the uni 
form law leaves to the states the right 
not to introduce one or the other spec- 


ified provision, or it offers the choice | 
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between different versions of a provi- 
sion; in addition to uniform laws, the or- 
ganization occasionally prepares model 
laws when it appears that unification of 
the law in all states is not necessary or 
feasible but that preparation of a model 
law can lead to improvement and uni- 
fication of the law in the states. 

The study of the different possible 
methods made it possible to establish a 
certain number of categories which are 
the following: 


(a) international conventions based on 
reciprocity. These conventions have ef- 
fect only between the contracting States 
and secure uniformity only between 
them. Some reservations expressly indi- 
cated in the convention may be made 
eventually by contracting States desir- 
ing to take advantage of such possi- 
bility; in that event, uniformity is not 
achieved on the particular point; 


(b) international conventions whose 
ain is uniform regulation with gen- 
eral application, designed to replace in 
the signatory States the rule of law in 
force. These conventions are not based 
on reciprocity; they apply even to legal 
relations whose contacts are localized in 
non-contracting States; 


(c) international conventions present- 
ing a uniform law in appendix—the 
“Vallindas” system. Technically the 
convention presents itself in such a way 
that possible elements of reciprocity 
are in the convention, while the part 
which unifies the substantive rules can 
be taken as it is for introduction into 
the private international law of each 
contracting State; 


(d) finally, a uniform law which is not 
presented by a convention but by a 
simple recommendation. This uniform 
law differs little from the uniform law 
annexed to a convention. It can contain 
a reciprocity clause. It may contain al- 
ternatives or provisions in brackets 
which may, or may not, be utilized. 


Other methods of unification of law 
Were indicated but they can all be in- 
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tegrated in one or the other of these 
four categories. 

II. It was noted that Article 1 of the 
Statute of the Hague Conference spe- 
cifies that the Conference “has as its 
aim to work on the progressive unifica- 
tion of the rules of private international 
law.” This Article contains no exclu- 
sion in regard to any one of the four 
ways to attain progressive unification 
listed. But Article 11 specifies that “the 
usages of the Conference continue to be 
in force for all that is not contrary to 
the present Statute and Regulations,” 
and as the process of uniform laws has 
not yet been employed by the Confer- 
ence, it was questioned whether this 
system could be adopted for certain 
matters in the future. 

It was said that Article 11 does not 
intend to freeze the usages of the Con- 
ference forever and that one could 
argue in favor of a change of method 
without raising formal objections. It 
appeared that, although the present 
status of ratification of conventions pre- 
pared by The Hague is all but satisfac- 
tory, it was not desirable that the Con- 
ference give up the methods so far used 
or that it decide to work on preparation 
of mere uniform laws simply to be rec- 
ommended to the member States. 

Nevertheless, the Committee took 
into account that the method of inter- 
national conventions is an obstacle to 
the adoption of rules elaborated by the 
Conference by nations with a complex 
legal system, as the United States and 
certain States belonging to the British 
Commonwealth. 

III. With the intention to take a step 
toward more energetic unification of 
the law and to aid these nations in 
adopting rules elaborated by the Con- 
ference, a mixed solution was first 
proposed under which the methods 
listed in I (b), (c), and (d) would be 
used at the same time: to keep for ap- 
propriate subject matters the system of 
an international convention unifying 
the internal rules of conflicts and pre- 
pare for the benefit of countries which 
cannot sign an international convention 
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a true uniform law inspired by the 
principles of the convention mentioned 
that would be recommended to inter- 
ested States. 

This solution was the subject of the 
following criticisms. By proposing a 
rigid solution, namely the signing of an 
international convention without the 
possibility of modifying the substance, 
and a uniform law susceptible of receiv- 
ing certain modifications, one would 
risk seeing the Governments of States 
members of the Conference choose the 
more flexible processus, leaving to the 
Parliaments the faculty of amending 
the agreed-upon text, and become still 
more reluctant to ratify international 
conventions. As a result, it might come 
to this: that the Hague Conference will 
be considered a mere scientific organ- 
ism and no longer a diplomatic or in- 
tergovernmental conference. For this 
reason it was considered not possible to 
accept such processus. 

IV. It was however noted that noth- 
ing bars States, members of the Con- 
ference and nonmembers, to take in- 
spiration from the solutions of a Hague 
convention for the modification of 
their internal law without binding 
themselves internationally. It is in this 
fashion that members of the British 
Commonwealth are inclined to pick up 
the substance of a convention signed by 
Great Britain. It would not be wise for 
the Hague Conference to make difh- 
culties with respect to this movement; 
on the contrary, it is important to fa- 
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cilitate it, without, however, interfering 
with the principle that the Conference 
is concerned in the first place with in. 
ternational conventions. 

For this reason, the Small Commit. 
tee calls to the attention of the Com. 
mission that it would be of interest for 
the Conference to present the conven. 
tions which unify internal rules of pri- 
vate international law technically in 
such a way that their substance can be 
picked up easily by Nonmember States 
which because of their legal system 
cannot join an international convention, 

It would be a matter for the Com- 
missions entrusted with the task of pre. 
paring the text of a convention to see 
whether the subject matter lends itself 
to such a process or whether, on the 
contrary, the matter must remain under 
the control of a convention animated 
by a strict desire of reciprocity. 

As far as examples are concerned, 
the Small Committee thought that the 
conventions on family law, civil proce- 
dure, and legalization, for example, 
must remain subject to reciprocity. On 
the contrary, the conventions on interna- 
tional sales of movables, on the transfer 
of title in the same matter, on agency in 
the field of commercial contracts, on 
maintenance obligations in favor of in- 
fants, on the form of testamentary dis- 
positions could have lent themselves, or 
might lend themselves, to a presenta- 
tion facilitating adoption of their sub- 
stance by States not members of the 
Conference. 


Decision oN UNIFORM Laws 


The Ninth Session, recalling that ac- 
cording to Article 1 of the Charter the 
aim of the Conference is to work to- 
wards the progressive unification of the 
rules of private international law, takes 
cognizance of the increasing interest 
which the work of the Conference 


arouses beyond the circle of its Mem- 
bers. 

Furthermore, it has been made aware 
of the fact that certain nations of a fed- 
eral character might be prevented by 
difficulties of a constitutional nature 





from adhering to conventions produced 
by the Conference and even from be- 
coming Members of the Conference. It 
has been argued that even Nonmember 
States, for which such difficulties do 
not exist, might prefer to adopt the sub- 
stantive provisions of a convention 
without formally adhering to an inter- 
national instrument, for such adherence 
is quite frequently made subject to con- 
ditions embodied in the text. 

The Ninth Session remains con- 
vinced of the need to retain the diplo- 
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matic character of the Conference, 
which implies primarily the prepara- 
tion of conventions between nations on 
the basis of negotiation and mutual 
concessions. It notes, however, that the 
activities and work at The Hague 
occupy a special place in the world 
today and that, consequently, the Con- 
ference feels the need to search for 
means of ensuring a greater sphere of 
influence for the solutions found and 
the results obtained. 

It considers that one means of achiev- 
ing this object might be found on the 
level of editorial arrangement of the 
conventions. On the one hand, to the 
extent that the subject matter allows it, 
an editorial technique should be used 





to remove from the substantive pro- 
visions the elements of reciprocity, 
which would be regrouped in a sepa- 
rate part of the convention. On the 
other hand, with regard to the sub- 
stance of each convention, delegations 
and experts should consider whether or 
not there is a possibility of establishing 
rules of conflict of laws free from recip- 
rocal elements and designed for gen- 
eral application, without making any 
distinction with regard to nations be- 
tween which legal relations regulated 
by the convention exist. 

It wishes to call to the special atten- 
tion of the Permanent Office the prob- 
lems and solutions indicated in the 
present decision. 








JAMES OLIVER MURDOCK AND HUGO J. GOBBI 


The Inter-American Juridical Committee 


HistoricAL BACKGROUND 


At the Pan-American Conference in 1906 it was resolved to create a 
Permanent Commission of Jurists, with a representative of each 
American Republic nominated by his government. This Commission 
was the oldest antecedent of the present Inter-American Council of 
Jurists, of which the Inter-American Juridical Committee is the per. 
manent committee. 

At the first meeting of the Commission of Jurists in 1912, seventeen 
nations were represented. The period of its most fruitful work was 
during its 1927 meeting, when it prepared and approved twelve projects 
on public international law and approved the Bustamante Code of 
private international law. 

At the seventh Pan-American Conference in Montevideo in 1933, 
provision was made for the creation of National Commissions to Codify 
International Law, whose members were to be nominated by the 
governments of the American Republics. An Inter-American Commis- 
sion of Experts composed of seven jurists was also organized. 

This Commission of Experts was the predecessor of the Inter-Ameri- 
can Juridical Committee. Its first meeting was held in the Pan Ameri- 
can Union in Washington, D. C. on April 5, 1937. 

In 1939 the Inter-American Neutrality Committee was created by a 
resolution of the First Meeting of Consultation of the Ministers of 
Foreign Affairs in Panama. 

At the Third Meeting of Consultation of Ministers of Foreign Affairs 
in Rio de Janeiro in January 1942, Resolution XXVI provided for the 
organization of the Inter-American Juridical Committee. The sixth 
paragraph of this resolution outlined the competence of the Committee, 
which in general was to prepare, study, develop, and co-ordinate the 
work of codifying international law, formulate recommendations to 
the governments, and also to continue a work commenced by the 
Inter-American Neutrality Committee regarding war claims. 

Finally, at the Ninth Inter-American Conference at Bogota in 1948, 
provision was made in the Charter of the Organization of American 
States for the present organization of the Inter-American Council of 
Jurists and the Inter-American Juridical Committee. 


James Oxrtver Murvock and Huco J. Gosst, respectively, are the American and Argen- 
tine members of the Inter-American Juridical Committee. The views expressed herein 
are entirely personal. 
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Purpos—t AND COMPETENCE 


The Organization of American States accomplishes its purpose by 
means of the Inter-American Conference, the Meeting of Consultation 
of Ministers of Foreign Affairs, the Council, the Pan American Union, 
the Specialized Conferences, and the Specialized Organizations. 

The Council of the Organization of American States has three 
organs which are the Inter-American Economic and Social Council, 
the Inter-American Cultural Council, and the Inter-American Council 
of Jurists. 

“The purpose of the Inter-American Council of Jurists is to serve 
as an advisory body on juridical matters; to promote the development 
and codification of public and private international law, and to study 
the possibility of attaining uniformity in the legislation of the various 
American countries, insofar as it may appear desirable.” (Art. 67, 
Charter of O.A.S.) 

“The Inter-American Juridical Committee of Rio de Janeiro shall 
be the permanent committee of the Inter-American Council of Jurists.” 
(Art. 68, Charter of O.A.S.) There are nine members on this committee 
who come from countries selected by the Inter-American Conference 
every five years. The countries selected each nominate three of their 
own nationals. The Council of Jurists then elect one member from 
each of the nine countries. Between meetings of the Council of Jurists, 
vacancies may be filled by the Council of the Organization. 

The Inter-American Juridical Committee meets every year for a 
regular working session of three months as the working committee of 
the Council of Jurists. 

The essential nature and function of the Juridical Committee is that 
of a legislative research and drafting committee to prepare projects for 
the consideration of the Council of Jurists, which meets every two or 
three years for a period of about two weeks, when it considers the 
reports prepared by the Juridical Committee. 

From the foregoing it is apparent that the work of the Inter- 
American Juridical Committee is similar in nature to that of the 
International Law Commission of the United Nations. The regional 
committee and the world-wide commission are both concerned with 
the development of international law. 

The Fourth Meeting of the Council of Jurists at Santiago, Chile, 
August 24 to September 9, 1959, considered reports submitted by the 
Juridical Committee on the following topics: Extradition; Reservations 
to Multilateral Treaties; Contribution of the American Continent to 
the Principles that Govern the Responsibility of the State; Diplomatic 
Asylum; Possibility of the Revision of the Bustamante Code; and 
Immunity of State-Owned Vessels. 
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The close organic relations between the Juridical Committee and 
the Council of Jurists is shown by Articles 20, 23, and 46 of the 
Statutes of the Inter-American Council of Jurists, which may be 
summarized as follows: The Juridical Committee, as the permanent 
committee of the Council of Jurists, must keep that body regularly 
informed of the progress of its work, prepare the agenda for each 
meeting of the Council of Jurists, and report on the Juridical Com. 
mittee’s work through designated members at such meetings. 

The Juridical Committee’s essential function is to undertake the 
preparatory work and studies entrusted to it by the Inter-American 
Council of Jurists. (Art. 45, Statutes) It “may also, within its sphere 
of action, undertake the studies and work which on its own initiative, 
it considers advisable.” (Art. 45, Statutes) Note that the Juridical 
Committee itself may only initiate studies “within its sphere of action” 
—that is, within its competence. The Juridical Committee reports on 
such studies as it may initiate to the Council of Jurists, for whom most 
of its work is done. 

The Juridical Committee’s legislative research and project service, 
however, may be requested by certain organs of the Organization of 
American States and by governments of the American States. Article 45 
of the Statutes provides that the Juridical Committee shall also under- 
take the preparatory work and studies entrusted to it by “the Council 
of the Organization, the Meeting of Consultation of Ministers of 
Foreign Affairs, or the Inter-American Conference, as well as those 
requested of it by the governments of the American States under 
Articles 5 and 6 of the present Statutes.” 

Article 5 provides: “The Inter-American Council of Jurists shall, 
as far as possible, render to the governments of the American States 
such technical services as the latter may request; and it shall advise 
the Council of the Organization on juridical matters.” Article 6 
provides: “Requests from the governments for technical services may 
be submitted directly to the Inter-American Council of Jurists when 
it is in session, or through the Council of the Organization in the 
interval between meetings of the Council of Jurists. In the latter case, 
the Council of the Organization shall determine whether the nature 
of the request requires a special meeting of the Council of Jurists or 
whether consideration of the matter may be postponed until the next 
regular meeting. In either case the Council of the Organization may 
submit the matter to the Inter-American Juridical Committee for prior 
study.” 

The additional functions given to the Juridical Committee by these | 
Articles of the Statutes are incidental to its primary function as the 
permanent committee of the Council of Jurists. Accordingly, these 
incidental functions must be of the same nature as the work done for 
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the Council of Jurists in order to maintain the integrity of the Juridical 
Committee’s legislative research and project drafting character. All the 
Juridical Committee’s work must be done “within its sphere of action” 
—its competence. This conclusion is clear not only from an examina- 
tion of all pertinent Articles of the Statutes (2, 3, 5, 6, 45, & 54), and 
of the Charter of the Organization of American States (60, 67, 68, 
70, & 71), but from the practice of the Juridical Committee since its 
organization. By providing that organs other than the Council of 
Jurists may request assistance from the Juridical Committee, it was not 
the intent that such incidental activities should change its essential 
nature or conflict with its primary function as the permanent com- 
mittee of the Council of Jurists. The incidental activity of rendering 
“technical services” to governments includes only services within the 
Juridical Committee’s competence, which is limited to legislative 
research and projects. 

As a “technical service” the Juridical Committee might at the 
request of a government work on an abstract topic of general concern, 
similar in nature to topics ordinarily referred to the Juridical Com- 
mittee by the Council of Jurists, such as, for example, drafting projects 
on Extradition, Reservations to Multilateral Treaties, Uniform Law on 
International Sales of Personal Property, or the drafting of some other 
uniform law requested by a government. 

The Juridical Committee only has the competence to work on 
abstract questions of law of a legislative research and drafting character 

ii response to requests from the official organs of the Organization of 
\merican States and from American governments. While the Juridical 
Committee may give this type of technical service to individual govern- 
ments, there is no provision in its Statutes for it to give governments 
advice. 

It is an entirely different matter, however, for advice to be given to 
the Council, as distinguished from giving advice to one government. 
The Council of the Organization is an international organ on which 
all American Republics are represented. The Juridical Committee 
could not act as individual counsel for one government and at the 
same time serve all twenty-one American Republics impartially. 

Finally, it should be noted that while Article 5 of the Statutes provides 
for the Juridical Committee to “advise the Council of the Organization 
on juridical matters,” this Article is obviously based on Article 60 of 
the Charter of the Organization of American States, which provides 
that such “advice to the Council of the Organization shall be on matters 
within their jurisdiction.” Since the Charter is controlling over the 
Statutes it is apparent that the advice that the Juridical Committee 
might give to the Council of the Organization must not only be on 
“juridical matters” as stated in the Statutes but also within the Juridical 
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Committee’s “jurisdiction.” It will thus be seen that even where the 
Juridical Committee has authority to give advice to the Council of the 
Organization, the advice requested and given must be within the 
Juridical Committee’s jurisdiction—its “sphere of action” and consistent 
with its essential nature as the permanent committee of the Council 
of Jurists to do legislative research and drafting of projects. 

The only two cases submitted to the Inter-American Juridical Com- 
mittee in which governments have sought advice with regard to 
specific questions of law are the requests made by the Government of 
Colombia on the 12th of June 1958, involving the problem of diplo- 
matic asylum and the request made by the Government of Guatemala 
in its note of October 30, 1959, regarding its liability on the unpaid 
bonds of its English external 49% debt, which were not presented by the 
holders for payment between 30 June 1944 and 15 January 1945. 

In the whereas clauses of the resolution of the Council of the Organi- 
zation of American States by which the Colombian request was sub- 
mitted to the Juridical Committee, it was developed that the request 
involved a general question of law. The Juridical Committee also 
found that the request was formulated in such a way that it could deal 
with it as a general question of law, rather than as a controversial case 
involving issues of fact and law. Accordingly, the Juridical Committee 
gave an opinion on the general question of law to the effect that diplo- 
matic asylum included military as well as political personnel. 

The second case submitted by a government through the Council of 
the Organization of American States, the Guatemala Bond Case 
referred to above, was held to be not within the competence of the 
Juridical Committee. The submission was made in such a way that it 
inevitably involved issues of fact and law, which the Juridical Com- 
mittee has no competence to consider. Further reference will be made 
to the Guatemala Bond Case in the comment on the 1960 Meeting of 
the Juridical Committee. 


Work OF THE COMMITTEE 


Since its organization in 1942 the Inter-American Juridical Com- 
mittee has met annually in Rio de Janeiro. The results of its work have 
been published in four volumes, entitled “Recommendations and 
Reports” for 1942-44 (English and Spanish); 1945-47 (Spanish); 
1949-53 (Spanish); and 1954-56 (Spanish). Projects completed by the 
Committee subsequent to 1956 are printed separately.’ 

The activities of the Committee for 1959-60 will now be discussed. 

1 The Inter-American Juridical Committee Secretariat in Rio de Janeiro has published 


the four volumes of Recommendations and Report mentioned above. 
The Reports and Projects prepared by the Inter-American Juridical Committee are 
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1959 Regular Meeting 


&>. 

The Juridical Committee met from May 4 to August 1, 1959, for its 
regular annual session. There were present Ambassador Raul Fer- 
nandes (Brazil), Chairman; Ambassador Luiz David Cruz Ocampo 
(Chile), Vice-Chairman; Ambassador Ambrosio Alvarez Aybar 
(Dominican Republic) ; Ambassador Carlos Echecopar Herce (Peru) ; 
Ambassador Antonio Gomez Robledo (Mexico); Dr. Hugo Juan 
Gobbi (Argentina); Mr. James O. Murdock (United States); and 
Ambassador Jose Joaquim Caicedo Castilla (Colombia), the order of 
precedence having been determined by lot. The member from Vene- 
zuela was absent. 

The first problem studied by the Juridical Committee was a project 
on a Uniform Law on the International Sale of Personal Property. 
The Committee discussed for some two months a project prepared by 
the reporter, Dr. Hugo Gobbi. In preparing and discussing this craft 
the Committee considered previous drafts and projects in this field of 
law, including the draft prepared by the International Institute for 
the Unification of Private Law (Rome). 

The study of this comprehensive project was not finished at this 
session. For this reason it was resolved to recommend that the De- 
partment of Legal Affairs of the Pan American Union transmit copies 
of the draft project to national committees of codification and insti- 
tutes in the Americas concerned with the study of private international 
law, with a view to securing their observations. 

This draft project is composed of two parts, a comparative law study 
and the draft of detailed provisions. 

The comparative law study of international sales of personal prop- 
erty is one developed by the reporter. The principal chapters are: 
Nature of the Sales Contract, Transfer of Risk of Loss, Transfer of 
Title, and Effect of the Contract of Sale. The reporter describes the 
difference between existing national sales laws and the earlier inter- 
national sales law projects. 

The second problem the Committee studied was The Strengthening 
of Democracy in America, reported on by Ambassador Cruz Ocampo. 
The Committee concluded that in order to prepare a convention on 
human rights, called for by this topic, it would be necessary to have a 
detailed study of comparative law of the situation in each American 
Republic. Otherwise, the study would be based on theoretical specula- 
tion rather than facts. 


published initially by the Department of Legal Affairs of the Pan American Union in 
Washington, D. C., from whom they may be secured. 

The Final Acts of the Inter-American Council of Jurists for the First, Second, Third, 
and Fourth Meeting are also available at the Pan American Union in both English 
and Spanish. 
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The third topic, Collision at Sea, was reported on by Ambassador 
Ambrosio Alvarez Aybar. After a careful analysis of the problem, the 
Committee report concluded that it was preferable to have a world. 
wide rather than a regional law on this subject. It was concluded that 
the Brussels Convention of 21 September 1910, relative to the unifica- 
tion of rules regarding collision, represented the accepted law on the 
subject and that a draft on this subject by the Inter-American Juridical 
Committee was not needed. 

The fourth topic was International Co-operation in Judicial Pro. 
cedures, reported by Mr. James Murdock. The report presented a 
series of questions to the American Governments concerning the Com- 
mittee’s 1952 Report” on this topic, with a view to securing the views 
of each government on ways and means of simplifying the taking of 
evidence abroad. 


1959 Extraordinary Meeting 


The same eight members who attended the Regular Meeting, were 
present in Rio de Janeiro for the extraordinary session from October 5 
to November 5, 1959. 

The first topic was New Articles on Diplomatic Asylum, reported 
on by Dr. Caicedo. The Committee concluded that the competence 
to decide, if the party seeking asylum is a political or an ordinary 
offender, belongs to the nation granting asylum. 

The second topic, reported on by Dr. Caicedo, was the preparation 
of an instrument to enumerate cases of Violation of the Principle of 
Non-Intervention. The Committee prepared a study indicating a num- 
ber of cases of intervention, taking into consideration the Inter-Ameri- 
can treaties and conventions. A dissenting opinion by Mr. Murdock 
pointed out that it is as impracticable to formulate a comprehensive 
enumeration of international situations involving intervention as it 
is to define aggression. 

The third topic, reported on by Dr. Aybar, was a Study of the Pro- 
posal of Ecuador Regarding the Inter-American Peace Committee. 
The Committee decided that, since the problem was one of a political 
nature for the governments to determine, it was beyond its competence. 

The fourth topic, reported on by Drs. Caicedo, Robledo, and Gobbi, 
was a study of the Juridical Relationship Between Respect for Human 
Rights and the Exercise of Democracy. The Committee generally 
agreed that the effective exercise of democracy must be based upon 
the protection of human rights. A separate and a dissenting opinion 
were filed. 

The fifth topic, reported on by Dr. Gobbi, dealt with Political 
Offenses. The Committee concluded that the definition of political 


22 Am. J. Comp. Law 365-375 (1953). 














dor 
the 
rld- 
that 
1Ca- 
the 


ical 


Pro. 
da 
om- 
ews 
x of 


vere 
er 5 


rted 
nce 
ary 


tion 
e of 
um- 
1eri- 
lock 
sive 
is it 


Pro- 
ttee. 
tical 
nce. 
bbi, 
man 
-ally 
pon 
nion 


tical 
tical 








1960] | MURDOCK AND GOBBI: INTER-AMERICAN JURIDICAL COMMITTEE 603 





offenses would not be advantageous in practice. In case the govern- 
ments, however, considered it desirable to have a definition, one was 
suggested. 

In response to a request of the Council of Jurists, the Committee 
prepared five alternative drafts to replace Article 23 of the Draft Con- 
vention on Extradition prepared earlier by the Committee. 


1960 Regular Meeting 


The 1960 Meeting began July 8 and ended October 7, with the same 
members present who attended the 1959 Meeting, with the exception 
of Dr. Ambrosio Alvarez Aybar. 

The first problem, reported on by Dr. Gobbi, involved a request by 
the Government of Guatemala for a Technical Study Regarding its 
Liability on the Unpaid Bonds of its English External 494 Debt, which 
were not presented by the holders for payment between 30 June 1944 
and 15 January 1945. The unanimous opinion of the Juridical Com- 
mittee held that it does not have competence to consider the substance 
of the question submitted by the Government of Guatemala in this 
case, because, instead of requesting technical services, the request is 
in fact one for a legal opinion in a specific case with the character 
of a justiciable dispute. There were three separate concurring opinions 
prepared by Drs. Gobbi, Robledo, and Murdock. 

The second problem reported on by Drs. Cruz Ocampo and James 
Murdock, involved a proposal of Paraguay to provide for the use of 
a Reservation of Theoretical Adherence to Multilateral Treaties. The 
Juridical Committee found that permitting the use of such a general 
reservation would be confusing in a matter where precision is neces- 
sary. It, accordingly, recommended against the use of a Reservation 
of Theoretical Adherence. 

The third problem, reported on by Dr. Robledo, concerned an Opin- 
ion on the Juridical Aspects of the Declaration of Non-Intervention 
presented by the Delegation of Mexico at the Fifth Meeting of Con- 
sultation of Ministers of Foreign Affairs. The purpose of the Mexican 
proposal was to introduce the substance of Article 2 (7) of the Charter 
of the United Nations into the Inter-American system by way of a 
mere declaration, reading as follows: 


“The Organization of American States shall not have power 
to intervene in matters that are essentially within the domestic 
jurisdiction of its members, unless this principle contravenes the 
application of the measures and procedures provided in Chapter V 
of the Charter of the Organization, and defined in the Inter- 
American Treaty of Reciprocal Assistance.” 


The Juridical Committee decided that the Mexican proposal should 
be rejected, because it in effect would amount to an amendment to 
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the Charter of the Organization of American States, which can only 
be changed pursuant to the provision of Articles 111 and 109. The 
Juridical Committee also opposed the Mexican proposal, because it 
would be undesirable to introduce all the ambiguities of Article 2 (7) 
of the United Nations Charter into the Organization of American 
States Charter. The Committee found that there is a vast difference 
between international intervention—a dictatorial interference by one 
state in the affairs of another state—and the action that may be taken 
to preserve order by an international organization in behalf of the 
community of nations. If the international organization should exceed 
its enumerated powers this should not be called intervention, but 
rather the exercise of an excess of authority. Dr. Robledo filed a 
dissenting opinion. 

The fourth problem, reported on by Dr. Caicedo Castilla, con- 
cerned a technical study of the Powers of the Council of the Organ- 
ization of American States. The report discussed, among other mat- 
ters, the powers of the Council to determine its own competence as 
cases arise, and the powers of the Council to act as a provisional organ 
of consultation pending the calling of a meeting of consultation of 
the Ministers of Foreign Affairs. A separate opinion was presented by 
Mr. Murdock. 

The Committee adopted a Resolution, proposed by Mr. Murdock, 
concerning International Co-operation in Judicial Procedure. The 
Committee resolved: 


“1. To request the Department of Legal Affairs of the Pan 
American Union to arrange for the collection of the laws, doc- 
trine and jurisprudence of the American Republics concerning all 
types of international co-operation in judicial procedure, giving 
special initial attention to taking testimony abroad and service of 
process, with a view to facilitating and expediting the progress of 
the study of the Juridical Committee. 


“2. To request the Pan American Union to take all appropriate 
action to secure as soon as practicable replies from the Govern- 
ments of the American Republics to the Juridical Committee's 
questionnaire of 1959 regarding its study on International Co-opera- 
tion in Judicial Procedure and to transmit all available materials 
to the Juridical Committee for use at its 1961 Meeting.” 


1961 Regular Meeting Agenda 


The Committee has agreed on the following program for its next 
meeting: 

1. International Responsibility of the State for Injuries caused in its 
Territory to the Person or Property of Aliens. (This study, on Con- 
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tribution of the American Continent to this field of law, is to be com- 
pleted at the 1961 Meeting.) 

2. International Sale of Personal Property. (Continuation of study.) 

3. International Co-operation in Judicial Procedure. (Continuation 
of study.) 

4. Preparation of the agenda for the Fifth Meeting of the Inter- 
American Council of Jurists. 

5. Studies that may be requested by the Inter-American Conference 
or other organs of the Organization. 

6. Possibility of the Revision of the Bustamante Code. (Resolution 
VIII of the Fourth Meeting of the Inter-American Council of Jurists). 

7. Studies that the Committee itself may determine to undertake. 








BERTRAM F. WILLCOX AND RUTH ROEMER 


Hospitalization Under the British 
Mental Health Act, 1959 


Half the hospital beds in the United States are occupied by mental 
patients." More than 600,000 such patients are in public mental 
hospitals ;* 219,000 new admissions occurred in 1959.° The direct costs 
of mental illness to the American economy have been estimated at 
more than $1.7 billion a year, and the total cost—which includes also 
the loss of earnings—has been estimated at more than $2.4 billion a 
year.* Mental illness is thus a problem of immense social and economic 
proportions. 

Fortunately, new hope has been given in recent years that headway 
can be made in decreasing the number of hospitalized patients and 
shortening the length of their stay there. The revolution in the care 
of mental patients which began in the middle of the nineteenth 
century was, at first, a humanitarian movement, striving for decent 
care and laws to protect personal rights.” Driven by an ever-growing 
knowledge of the care and cure of mental illness, the revolution is 
still in progress. It has taken on added momentum through “the rapid 
development of empirical treatments in the last two decades which did 
more than anything to stir mental hospital practice out of its stagna- 
tion. The mentally ill were shown to be in some cases curable, in all 
cases susceptible to some degree of rehabilitation.”® 

The most dramatic of these new measures are the open hospital; the 
tranquilizing drugs; establishment of “therapeutic communities”; 
and the treatment of patients outside the hospital through family-care 
programs, day hospitals, night hospitals, and mental health clinics. 
By these changes, mental hospitals are being transformed from centers 


BertraM F, Wittcox is Professor of Law, Cornell Law School; Director, Special 
Committee on the Study of Commitment Procedures of the Association of the Bar of 
the City of New York and The Cornell Law School. RutrH Roemer is Associate Director 
of this Committee’s study. 

1 National Committee against Mental Illness, What Are the Facts about Mental IIl- 
ness 2 (1959). 

2In 1959, the United States had 618,334 resident patients in public mental hospitals. 
Health Information Foundation, Hospitalized Mental Illness in the U.S., IX Progress 
in Health Services No. 8, p. 2 (Oct. 1960). 

2 id. at 3. 

4 Fein, Economics of Mental Illness, A Report to the Staff Director, Jack R. Ewalt, 
Joint Commission on Mental Illness and Health xii, 57, 87 (1958). 

5 For the definitive history of these events, see Deutsch, The Mentally II] in America 
(2d ed. 1949). 

® Carstairs, The Social Limits of Eccentricity: an English Study, in Opler, Culture 
and Mental Health 373, 377 (1959). 
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for detention to centers for treatment. For the first time in years, the 
numbers of patients in mental hospitals are declining; the average 
length of stay for first admissions is declining; and even some chroni- 
cally-ill patients, hospitalized for years, are becoming well enough to 
leave the hospital. 

Great Britain has responded to the revolution now in progress by a 
wholesale revision of its mental health law governing hospitalization, 
treatment, and care. The same revolution has also brought about 
certain legislative changes in the United States, but these are, by 
contrast, more piecemeal in their nature. 

The new British Mental Health Act became law on July 29, 1959.’ 
Repealing previous statutes for England and Wales, this new Act 
provides in one single modern code for the care of all persons who are 
mentally ill or mentally deficient. The legislative process which led to 
this enactment had begun in February, 1954, with the appointment 
of a Royal Commission on the Law Relating to Mental Illness and 
Mental Deficiency. For the next three years the Commission gathered 
written and oral evidence from organizations, governmental agencies, 
hospitals, and individuals (both professional experts and patients) ; it 
analyzed statistical evidence; and it made informal visits to hospitals 
and local health authorities. In May, 1957, the Commission made its 
Report. The Report recommended a thorough revision of the maze 
of laws which then existed, and the enactment of a comprehensive 
statute to assure care for the mentally ill without any more legal 
formalities or restriction of liberty than occurs when people need care 
because of physical illness or disability, or social or economic difficulties.* 

The Commission recognized, nevertheless, that mental illness does 
have special features, features which require protection for the patient 
who has not the insight to insure his own care, and which require 
protection for the public from patients who may be dangerous. 


“This makes it necessary to have compulsory powers to override 
the normal personal rights of individuals in certain circum- 
stances. Special legislation is necessary (a) to define the circum- 
stances in which such powers may be used to provide safeguards 
against their abuse; (b) to protect patients’ property when they are 
incapable of managing their own affairs; and (c) in connection 
with criminal cases. In our view these are the only purposes for 
which special mental health legislation is still needed.” 





The Act, which applies primarily to England and Wales, was passed 
by the House of Commons on May 6, 1959, and by the Lords on 


7 & 8 Eliz. 2, ch. 72. This will be called the “British Mental Health Act.” 

® Royal Commission on the Law Relating to Mental Illness and Mental Deficiency, 
Report, para. 136 (1957). These will be called the “Royal Commission” and the “Royal 
Commission’s Report.” 
® Ibid, 
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July 16, 1959. It became law on July 29, 1959, and went fully into 
effect on November 1, 1960. It followed the recommendations of the 
Commission. Although the debate in both Houses of Parliament had 
raised a number of criticisms (which will be reviewed below), the Act 
followed the Commission’s recommendations with no more than minor 
amendments. 

The main provisions are as follows: 

1. Mental health services become an integral part of general health 
care under the British National Health Service. 

2. Mental illness and mental deficiency are defined and classified 
in accordance with modern psychiatric knowledge. 

3. Informal care is encouraged, so that mental illness may be 
handled, in so far as possible, like any other illness. 

4. Compulsory admission to a hospital, when necessary, is recog- 
nized as a medical matter, not a civil or judicial one. The mental 
hospital is made the authority to decide on such a need for detention. 
Various methods of compulsory admission are provided to take account 
of the circumstances of the particular case. The role previously played 
by justices of the peace is eliminated. 

5. Discharge of patients is also recognized as initially a medical 
matter. But a new and independent agency, the Mental Health 
Review Tribunal, is established to review the need for continued 
hospitalization. It is constituted so as to be representative of the 
community, and so as to provide a safeguard neither entirely medical 
nor entirely judicial against improper detention. 

6. Criminal cases are dealt with by a new system. The courts may, 
with the doctors’ approval, order hospitalization instead of imprison- 
ment for mentally ill persons involved in criminal proceedings who 
are “suitable for treatment.” But this can occur only if facilities exist 
for their care. 

7. Certain rights are guaranteed and certain disabilities are specified 
for mentally ill persons in the hospital (e.g., qualified rights to receive 
and send mail, and unqualified rights to be visited and to be examined 
by a physician). 

8. Compulsory guardianship (effected on medical certificates like 
compulsory hospitalization) is provided for patients who are mentally 
ill but do not need hospitalization. This is in harmony with the strong 
and increasing trend in England toward taking care of the mentally 
ill in the community, rather than in a hospital. 

Many observers feel that England has embarked upon a new era 
in the care of the mentally ill, an era that began years ago with 
unlocking the doors of the mental hospitals and with beginning, as 
we have noted, to care for the mentally ill in the community. The new 
law is designed to authorize and encourage the simpler medical pro- 
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ito cedures for admission and discharge which have been found essential 
he in carrying out such new practices. 
ad The law alone can not, of course, assure proper care and treatment 
Act of the mentally ill, can not safeguard the liberties of patients, and 
10r can not protect the public.*® It can, however, if implemented by 
adequate money and staff, furnish a legal framework helpful for 
reaching these goals. In the debate in the House of Commons 
Ith Mr. Christopher Mayhew said pointedly: 
. . . “we should regard this Bill as a springboard and not as a 
ied sofa... . There must be thousands of patients who would will- 
ingly trade whole Clauses of the Bill for just a little more space 
be between their beds and the beds next to them and for a little 
more individual attention from a doctor, a nurse, or a psychiatric 
og- social worker.”™ 
tal Some have voiced a fear that the new Act does not safeguard patients’ 
wes rights sufficiently, and that it puts too much power into the hands 
= of physicians and hospital administrators. These criticisms will be 
yed discussed in connection with specific provisions of the law. But if 
| Britain succeeds in making the new law serve as a vehicle for the best 
cal in modern care without neglecting the patients’ individual rights, it 
Ith may help in some respects, perhaps, to point the way for other juris- 
ued dictions now struggling to achieve these ends. 
the This study will be limited to examination of the provisions of the 
ical new British law relating to non-compulsory and compulsory admission 
into hospitals of patients who are mentally ill. Excluded are all 
lay, questions concerning mental defectives, concerning persons involved in 
On- criminal proceedings, and concerning legal incompetency and its rela- 
vho tion to hospitalization. The civil rights of mental patients are consid- 
XIst ered only in so far as they impinge on methods of admission. The 
more important statutes on hospitalization of the mentally ill in 
hed American jurisdictions are cited, but these will not be discussed 
“ive because excellent surveys exist elsewhere.” 
ned 
INFORMAL AND VOLUNTARY ADMISSIONS 
7 Dramatic results achieved with open mental hospitals in which 
os patients stay willingly, free to come and go, in an atmosphere condu- 
ally 7 Puxon, The Mental Health Bill, 103 Sol. J. 99 (1959); 605 H.C. Deb. 422, 438 
i (6 May 1959); Lord Taylor in the debate in the House of Lords, quoted in The Lancet, 
June 13, 1959, p. 1257; “. . . reform of the law is a comparatively cheap form of reform; 
era but reform of the Mental Health Service is going to be a very costly business.” 
vith 11 605 H.C. Deb. 440, 441 (6 May 1959). 
as ** American Bar Foundation, The Mentally Disabled and the Law, The Report of 
’ the Project of the Rights of the Mentally Ill (1960); see also three analytical articles 
1ew by Ross, Hospitalization of the Voluntary Mental Patient, 53 Mich. L. Rev. 353 (1955); 


Hospitalizing the Mentally Ill—Emergency and Temporary Commitments, Current 
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cive to their improvement, have made it commonplace to sing the 
praises of voluntary admissions. These have the virtues of creating 
the least possible formality and of inducing the greatest possible 
co-operation on the part of the patient.’* They also tend to encourage 
treatment early in an illness, which favors psychiatric improvement 
and may shorten the period of hospitalization.* Certainly less stigma 
is associated with voluntary admissions than with those which are 
compulsory. 

Recent years, in which curative hospitalization has replaced custodial 
care, have brought a sharp rise in the percentage of voluntary admis. 
sions. In 1957, 75% of all admissions to mental hospitals in England 
and Wales were voluntary, and in some hospitals the rate was over 
90%." At the end of 1956, at Mapperley Hospital in Nottingham, a 
hospital noted for its pioneering with the open door policy, none of the 
patients was certified."* Dr. Duncan MacMillan, director of this hospital, 
had concluded that long-term detention of patients by compulsion is 
injurious to the therapeutic atmosphere in the hospital.’’ 

Actually, many of England’s so-called voluntary admissions were 





Trends in State Legislation 1955-56, 461 (1958); Commitment of the Mentally III, 57 
Mich. L. Rev. 945 (1959). 

13 See the essentials of a sound mental-hospitalization law formulated by the Group 
for the Advancement of Psychiatry, quoted in Melaney, Commitment of the Mentally 
Ill: Treatment or Travesty, 12 U. of Pitt. L. Rev. 52, 60 (1950). 

14;World Health Organization, Hospitalization of Mental Patients, A Survey of Ex. 
isting Legislation 15 (1955); National Institute of Mental Health, Federal Security 
Agency, A Draft Act Governing Hospitalization of the Mentally Ill (Public Health 
Service Pub. No. 51, rev. ed. 1952), hereafter referred to as “Draft Act,” Commentary, 
Part II, 19: “A fully operating program of voluntary admissions will reduce materially 
the harmful experiences often associated with compulsory hospitalization and at the same 
time encourage the mentally ill and their families to obtain care at an early stage, when 
the promise of recovery is greatest.” See Ross, Hospitalization of the Voluntary Mental 
Patient, 53 Mich. L. Rev. 353, 354, n. 9 (1955), op. cit. note 12, for statistical evidence 
of short and successful treatments in cases voluntarily admitted. 

15 Royal Commission’s Report, para. 221 (1957): “It has been found possible to admit 
as voluntary patients many more than those suffering from the milder forms or the 
early stages of illness; many patients whose illness is such that they could be certified 
quite properly as ‘of unsound mind’ have sufficient insight into their condition to wish 
to receive treatment and are accepted as voluntary patients.” 

The great rise in non-compulsory admissions has been achieved through concerted 
efforts to educate general practitioners as to the superiority of this method of admis. 
sion and to urge informal admission on patients who are first seen by psychiatrists in 
out-patient clinics or in their homes. Information given to Mrs. Roemer by psychiatrists 
in England in the summer of 1960. See Freeman and Farndale, Current Aspects of 
Psychiatry in Great Britain, 44 Mental Hygiene 475, 483 (1960). 

16 Tq. para. 225, n. 7. 

17 Milbank Memorial Fund, An Approach to the Prevention of Disability from 
Chronic Psychoses: The Open Mental Hospital within the Community, Proc. 34th 
Annual Conference, Part I, 1957, 35-36 (1958). To the contrary, Dr. A. C. Sinclair, 
Director of the Harrison Hospital at Dorchester, England, with whom Mr. Willcox 
conferred in the summer of 1959, suggested that little or no stigma is involved in a 
compulsory admission because the patients in the hospital do not know the few patients 
admitted in this way from the many others. 
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probably informal, or non-statutory admissions. As early as 1952, the 
director of one mental hospital in England had requested and received 
permission from the Ministry of Health to admit patients to one 
section of his hospital without the necessity of the patients’ signing 
any papers at all." 

In the current enthusiasm for the benefits of non-compulsory 
admission to mental hospitals, the distinction between voluntary and 
informal admissions has not always been kept clear. The distinction 
may at first blush seem semantic; in reality it goes to the fundamental 
philosophy underlying the care of the mentally ill. All enlightened 
authorities accept today Dr. Overholser’s thesis that the laws governing 
hospitalization of the mentally ill should “be brought more fully into 
line with the modern concept of regarding the mentally ill person as a 
patient, to be treated as are the other sick, not as a ‘dangerous’ indi- 
vidual to be ‘committed’ as a quasi-criminal.””” 

But the “other sick,” the physically ill, do not make formal applica- 
tions to a general hospital for admission; they are admitted, with their 
consent or that of their relatives, on the recommendation of their 
physician. 

The Royal Commission took a definite stand in opposition to volun- 
tary admissions where patients sign applications, and in favor of 
informal admissions like those to any general hospital for any physical 
illness. The Commission considered it “wrong that treatment without 
detention should still depend on the patient’s ability to make a valid 
positive application for treatment . . . it is no longer right for the law 
to assume that mentally disordered patients must be subject to deten- 
tion while under care in hospital unless they can give positive evidence 
of their wish-to receive care. In our view the assumption should now 
be, as it is with all other patients, that they are willing or content to 
enter hospital unless they or their relatives positively object.””° 

The Royal Commission therefore recommended “abandoning the 
assumption that compulsory powers must be used unless the patient 
can express a positive desire for treatment, and replacing this by the 
offer of care, without deprivation of liberty, to all who need it and 
are not unwilling to receive it.”” 

The British Mental Health Act turns this preference into law. It 
explicitly provides that nothing in the Act shall be construed as 
preventing a patient who requires treatment for a mental disorder from 
being admitted to a hospital informally, without any application, order, 
or direction for detention; nor shall it be construed as preventing 
him from remaining there informally after the expiration of any 


18 Information given to Mrs. Roemer in England in the summer of 1960. 
1° Overholser, The Psychiatrist and the Law 102 (1953). 

0 Royal Commission’s Report, para. 288. 

*1 1d. para. 291. 
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period of compulsory detention.” The procedural details of an informal 
admission are not mentioned in the statute, since such admissions are 
in no wise interfered with by the law; they may be undertaken in 
various ways without any need for legislative authorization.” The 
statute spells out no method of voluntary admission. This form of 
admission has ceased to exist in Great Britain, and the informal admis. 
sion has replaced it. 

Patients admitted informally are discharged by the hospital doctor 
when he believes them fit to leave. If they wish to leave before that, 
the doctor tries to persuade them to complete their treatment. But the 
hospital has no power to detain them against their will unless one of 
the compulsory admission procedures, described below, is followed. 

In the rare event that an informal patient who needs further 
hospitalization cannot be convinced to stay, the Act gives power to 
change his status quickly to that of a detained patient. Compulsory 
“admissions” of patients already hospitalized may thus be effectuated 


on the certificates of one general practitioner and one psychiatrist from 
the hospital.”° 


CoMMENT 


The use of the informal, or non-statutory, admission avoids a trouble. 
some legal feature of the voluntary admission—the need, express or 
implied, to determine the capacity of the patient who makes an appli- 
cation for a voluntary admission.” Legally, it must seem appropriate 
to require a showing of mental capacity for the making of a voluntary 
application.” Medically, by contrast, it is inappropriate to condition 
the patient’s use of the best method—by far the best**—on the patient's 
understanding his own illness, when a frequent symptom of such au 
illness is the lack of this very understanding. England, by substituting 
the “informal” for the “voluntary,” believes that it avoids the difficulty 
and achieves the same desired end—early, non-compulsory hospitaliza- 


22 British Mental Health Act § 5. 

23 Royal Commission’s Report, para. 307. 

24The Royal Commission rejected the argument in favor of voluntary admission 
that a voluntary patient would be required to give notice of his intention to leave and 


thus hospital authorities would have time to arrange with relatives for further deten- | 


tion (Report, para. 297). It also rejected the argument that a signed voluntary admis- 
sion would signify the patient’s acceptance of hospital rules. The Commission’s answer 
to this was that only medically needed rules should be imposed; hence a patient may 


simply be forced to choose between accepting such rules and leaving the hospital (Re 


port, para. 298). 

25 British Mental Health Act § 30. 

26 Ross, Hospitalization of the Voluntary Mental Patient, 53 Mich. L. Rev. 353, 36l 
(1955), op. cit. supra note 12. 


27In New York, a voluntary admission has been held a constitutionally valid con- 


tract between the patient and the hospital. N. Y. Ops. Att’y Gen. 332 (1923). 
28 See Curran, Hospitalization of the Mentally Ill, 31 N. Car. L. Rev. 274, 277, n. Il 
(1953) for medical authority favoring the voluntary admission. 
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nal tion without stigma or formalities, for any patient who does not 
are afirmatively object. 
in A second trouble with voluntary admissions lies in the right to 
The release.” For a patient to enter a mental hospital willingly he ought 
of to know, so far as possible, that he may leave it at will too. At the 
nis- same time, his medical needs must be protected: he must stay long 
enough for his case to be observed and diagnosed, and long enough 
stor for the hospital to obtain his co-operation in any therapy that is 
nat, deemed necessary.*® Most states in the United States therefore specify 
the either a short fixed detention period or a short detention period 
> of following a notice of desire to leave.” 
1. A third problem in voluntary admissions is that of preserving the 
her normal legal and civil rights of voluntary patients as an inducement 
to to them to use this method.* The British Act makes no distinction in 
ory the rights of patients admitted by one method as against the rights of 
ted those admitted by another. The question arose in the discussion of the 
‘om British bill, in committee, with respect to censorship of patients’ mail.** 


Some argued that much of the benefit to an informal patient would be 
lost if his letters were scrutinized. The contrary view of the Minister 
of Health prevailed, that there should be no distinction here between 


ble. the treatment of the detained patient and that of the informal patient. 
or If correspondence of detained patients were to be scrutinized, the same 
pli. policy must apply to correspondence of all informal patients who are 
iate suffering from a similar disorder. In support of this view, it was urged 
ary that the informal pattern of admission might not succeed if the public 
‘ion were to be harassed by unsuitable letters from, for example, paranoiac 
nt’s patients admitted informally. If mail from such patients could not be 
Asi 9 Ross, Hospitalization of the Voluntary Mental Patient, 53 Mich. L. Rev. 353, 374- 
AN 386 (1955), op. cit. supra note 12. 

ulty 30 Flaschner, Analysis of Legal and Medical Considerations in the Commitment of 
iza- the Mentally Ill, 56 Yale L.J. 1178, 1201 (1947). 


51 See, e.g., Colo. Rev. Stat. § 71-1-2 (3) (Cum. Supp. 1957) (detention for 5 days 
after written request); Ill. Ann. Stat. c. 91-1/2, § 4-2 (Supp. 1960) (detention for 30 
days after written notice in a first or second voluntary admission; in a third or fourth 





nian | voluntary admission the patient may not give the 30-day notice until he has been hos- 
ond | pitalized for 90 days; in a fifth or later voluntary admission, not until he has been 
ten. | hospitalized for six months); Md. Ann. Code art. 59, § 37 (1957) (detention for 3 days 
i after written notice); N. Y. Mental Hygiene Law §71 (Supp. 1960) (detention for 
swer | up to 15 days and thereafter for 10 days following written notice of intention to 
may | leave); Penn. Stat. Ann. tit. 50, § 1164 (1954) (detention for 10 days after written 
(Re- notice). The Draft Act, op. cit. supra note 14, §2, however, and some of the states 


following it, specify no period of detention for voluntary patients; they are to be dis- 
charged either in the discretion of the hospital director or at once upon a written 


361 request for release. 
* Ross, Hospitalization of the Voluntary Mental Patient, 53 Mich. L. Rev. 353, 361- 
con. 374 (1955), op. cit. supra note 12. Ilinois and Tennessee both provide that patients 
voluntarily admitted shall not lose their civil rights. Ill. Ann. Stat. c. 91-1/2, § 4-8_(1956) 
r. Il and Tenn. Code Ann. § 33-1207 (Cum. Supp. 1960). 


88 British Medical Journal, April 25, 1959, p. 1126. 
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controlled, nothing could be done except to turn them into compulsory 
patients; this seemed extreme. The British Act accordingly treats all 
patients on the basis of their medical condition. Restrictions op 
incoming and outgoing mail apply to all patients equally.” 

British mental hospitals have found the informal admission so sound 
therapeutically that the policy has been adopted of discharging 
patients where practicable from compulsory powers and allowing them 
to remain in the hospital informally. The Ministry of Health stated 
that during the first few months after the passage of the Act more than 
25,000 patients were changed from the status of compulsory to that of 
informal hospitalization.*® Thus, the non-statutory admission as used 
in England has the virtue of flexibility in permitting easy change to 
or from the informal status according to the medical needs of the 
patient. 


CompuLsory ADMISSIONS 


If informal and voluntary admissions, presenting questions mainly 
medical, still pose their legal problems, how much more serious are 
the legal problems posed by admissions which are compulsory. Here 
the patient’s need for medical care must be balanced against his liberty 
and his other civil rights. Over all these lie the pressures of society's 
need for protection from a dangerous patient and of its interest in the 
care, and the freedoms, of its sick member. In 1869, Dr. Isaac Ray 
attempted to reconcile the medical and legal horns of this dilemma; 
and after nearly a century his statement of the objective of a sound 
mental health law still holds: 


“In the first place, the law should put no hindrance in the way 
to the prompt use of those instrumentalities which are regarded 
as most effectual in promoting the comfort and restoration of the 
patient. Secondly, it should spare all unnecessary exposure of 


84 Under section 36 of the British Mental Health Act, incoming mail addressed to 
the patient may be withheld and returned to the sender if it would interfere with the 
patient’s treatment or cause the patient unnecessary distress. Outgoing mail sent by the 
patient may be withheld if the addressee has given notice to the hospital that com- 
munications to him from the patient should be withheld or if the patient’s mail would 
be unreasonably offensive to the addressee, or if it is defamatory of other persons 
(except persons on the staff of the hospital), or would be likely to prejudice the inter- 
est of the patient. These restrictions do not apply to outgoing mail addressed to the 
Minister of Health, to a Member of Parliament, to the Court of Protection, which is 
responsible for the management of property of persons under disability, to the managers 
of the hospital, to any authority having power to discharge the patient, or to the 
Mental Health Review Tribunal at any time when the patient is entitled to make 
application to it. See also Royal Commission’s Report, para. 489. 

Section 36(3) limits the power to examine outgoing mail to cases where the medical 
officer believes that the patient is suffering from a mental disorder which may cause 
him to send the kind of letter that may be withheld. Thus, censorship of mail is not 
to be routine. See 609 H.C. Deb. 1700 (24 July 1959). 

35 Communications from the Ministry of Health, London, March 1960 and May 12, 
1960. 
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private troubles, and all unnecessary conflict with popular preju- 
dices. Thirdly, it should protect individuals from wrongful 
imprisonment. It would be objection enough to any legal provision, 
that it failed to secure these objects, in the completest possible 


manner.”””® 


In the United States in the nineteenth century, commitments to 
mental hospitals were secured with great ease,’ and subsequent 
efforts to reform the law were designed to give protection against the 
“railroading” of sane persons into mental hospitals. Thus, Mrs. Pack- 
ard’s famous campaign for jury trials before commitment led to 
statutes providing guarantees of due process, guarantees which actually 
made the statutes smack even more of the criminal law than they had 
done before.** It is now thought that the pendulum swung too far 
toward a rigid legal process that was rarely in the patient’s best 
medical interests. Today provisions for jury trial, where they exist, 
are permissive rather than mandatory in every state except Kentucky.” 
This history fits in well with the position that the Royal Commission 
took in England, for reasons like those which have had weight here. 
The British Commission’s Report said: 


“The new procedures must provide safeguards against the use 
of compulsory powers in circumstances for which these powers 
are not intended. At the same time, they must be appropriate to 
the circumstances in which the powers are properly and justifiably 
used. It is not easy to reconcile these two requirements. The sort 
of procedure which seems appropriate as a safeguard when one 
is thinking of the possibility of a sane person being improperly 
detained in a mental hospital may be just the sort of procedure 
which one wants to avoid when dealing with a patient who really 
is mentally disordered because it will be distasteful and upsetting 
to him and to his relatives. There is a risk of designing procedures 
to meet a hypothetical situation which may rarely if ever occur, 
which will be ill-suited to the circumstances in which they will 
be most commonly used. We think that this problem could be 
approached on rather different lines from those adopted in the 
past; in particular, more of the procedures designed as safeguards 
could be available to be used at the request of those who wish to 
use them, instead of imposing them on all patients alike.”*° 


6 Quoted by Felix and Harrison, Foreword to the Draft Act, vii. For an excellent 
discussion of the legal justification for commitment, see Ross, Commitment of the 
Mentally Ill, 57 Mich. L. Rev. 945, 955-960 (1959), op. cit. supra note 12; see also con- 
cept of “medical due process” discussed in Flaschner, op. cit. supra note 30 at 1203. 

7 Deutsch, op. cit. supra note 5 at 62. 

*8 Overholser, op. cit. supra note 19 at 78-79. Curran, op. cit. supra note 28 at 275-276. 

ed Ross, Commitment of the Mentally Ill, 57 Mich. L. Rev. 945, 970, n. 61 (1959), 
op. cit. supra note 12. 

*° Para. 388. 
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Even if “railroading” of sane patients occurs but rarely, as is now 
generally thought,** mistakes can happen. Psychiatrists and judges are 
fallible. Of course psychiatrists are not careless of a patient’s liberty; 
they, like lawyers, recognize that an improper admission, or an 
improper detention, even brief, is a serious personal injury. True 
legal safeguards—not legal technicalities which interfere with the 
medical care of patients—are what is needed. 

Modern statutes on compulsory hospitalization in the United States 
take their origin from the common law rule that any person had a 
right to detain one who was mentally ill and dangerous to himself 
or others.** Through the years the courts have hedged this right with 
limitations as to the degree and duration of the restraint, as to the 
circumstances justifying its use, and as to the manner of proving the 
need for detention.** Today statutory provisions for compulsory 
hospitalization take account not only of the danger to the patient 
and others but also of the severity of the illness, the mode of its onset, 
and the anticipated period of hospitalization. 

Compulsory admission may be either judicial, with a right to a 
hearing before a court or administrative body, or non-judicial, with 
hospitalization a medical matter though providing here too for a 
hearing in certain circumstances. Methods of compulsory admission 
may be roughly divided, on a basis of emphasis, into the following 
somewhat overlapping groups: 


(1) short-term admission for observation 
and treatment, 

(2) emergency admission, 

(3) medical certification, 

(4) judicial order. 


Great Britain has abolished the judicial order in all compulsory 
admissions. The justices of the peace no longer have any significant 


41 Overholser, op. cit. supra note 19 at 87; Parsons, Administrative Practices dealing 
with the Admission of Persons to Hospitals for Mental Diseases, American Association 
for the Advancement of Science, No. 9 at 312 (1939). 

42 Weihofen, Procedure for Determining Defendant’s Mental Condition under the 
American Law Institute’s Model Penal Code, 29 Temple L. Q. 235, 240 (1956). 

43 Bisgaard v. Duval, 169 Iowa 711, 151 N.W. 1051 (1915); Colby v. Jackson, 12 
N.H. 526 (1842); see also Prosser, Law of Torts, 111, nn. 26, 27 (1955); Flaschner, 
op. cit. supra note 30 at 1185, nn. 26, 27; Liebman, Note, 35 Cornell L. Q. 904, 906 
(1950), Cf. N.Y. Penal Law § 246(6) providing that it is not unlawful to use force 
to restrain an insane person from committing an act dangerous to himself or another 
but only during such period as is necessary to obtain legal authority for his restraint 
or custody. 

44 Christiansen v. Weston, 36 Ariz. 200, 284 Pac. 149 (1930) (detention only until 
legal proceedings for commitment are instituted; issue of justification is for the jury); 
Witte v. Haben, 131 Minn. 71, 154 N.W. 662 (1915) (proof that patient was insane 
and dangerous as being sole justification); Colby v. Jackson, supra note 43 (detention 
only until appointment of guardian). For a careful analysis of the cases, see Ross, 
Hospitalizing the Mentally Il_—Emergency and Temporary Commitments, Current 
Trends in State Legislation 1955-1956, 485-487 (1958), op. cit. supra note 12. 








of 


prc 
liny 
5 


ing 





eo” es wa Ww FF fever 


CoQ KrF YP KY 


1g 
on 


he 


12 
er, 


06 


er 
int 








tf 
mf 
Reo 
S 





1960] WILLCOX AND ROEMER: BRITISH MENTAL HEALTH Act, 1959 617 





role.** Admissions are based upon applications, supported by written 
medical recommendations. These documents authorize the hospital to 
admit and detain the patient, but they do not order the hospital to 
do so. Thus they place the responsibility on the hospital and add 
thereby to the protection against an improper detention.” 

The compulsory medical admission in the British Act must be 
viewed in the light not only of what has been called the “humaniza- 
tion” of mental hospitals*’ but in the light of the extensive services for 
the mentally ill that England is increasingly developing. At present, 
about 80 percent of mental patients in England are short-stay patients 
for whom the average duration of hospitalization is six weeks; eleven 
percent are medium-stay patients for whom hospitalization ranges 
from three months to two years; and nine percent are long-stay 
patients who are hospitalized for more than two years.’* As more 
facilities for their treatment are developed—more care in general 
hospitals, more day hospitals, more rehabilitation units—it is antici- 
pated that even less than the present nine percent will be long-stay 
cases." 

An admission for observation occurs when a patient is suffering 
from a mental disorder which makes detention for observation desir- 
able in the interest of his own health or safety or the safety of others.” 
The detention may be with or without treatment (the response to 
treatment being often an essential element in observation). The appli- 
cation may be made, within two weeks after an applicant’s last view 
of the patient, either by the patient’s nearest relative” or by the mental 
welfare officer.** 





45 Paras. 264-269, 438 of the Royal Commission’s Report give the historical reasons 
for the development of the role of justices of the peace in compulsory admissions and 
also the criticisms of this procedure. See, however, infra notes 121, 122. 

46 British Mental Health Act § 31; Royal Commission’s Report, paras. 381-383. 

47 Reese, The Changing Pattern of the Mental Health Services, 79 Royal Soc. of 
Health J. 354 (1959). 

*8 Information from the Ministry of Health, London, 1960. 

49 See Carse, The Community Services of Graylingwell Hospital (1959), and particu- 
larly the statement at p. 9: 

Now that we are no longer obsessed with the idea that psychiatric treatment 
automatically means in-patient treatment in a mental hospital, we can place the 
hospital in its right perspective in relation to other treatment services available. 
What we are trying to provide is a comprehensive scheme which will best meet 
the needs of all kinds of patients. From experience we have found that 4 out of 
5 of the patients referred to us can be successfully treated while still remaining 
in the community. For the remaining 20%, however, in-patient treatment was essen- 
tial and there will always be a number of patients in this category. 


°° British Mental Health Act § 25(2). 
*t Id. §27(1) (3). The “nearest relative” is a new legal category, set up by section 49 
of the Act, as, roughly, the oldest surviving member of any one of the following 
groups, in the following order: (a) spouse, (b) child, (c) father, (d) mother, (e) sib- 
ling, (f) grandparent, (g) grandchild, (h) uncle or aunt, (i) nephew or niece. 
_ Under section 27(2) the mental welfare officer must consult the person appear- 
ing to be the nearest relative before applying, if such consultation is practicable. If the 
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The application is founded on the written recommendations of two 
medical doctors who have examined the patient. One of these mus 
be approved by the local health authority as having special experience 
in the diagnosis and treatment of mental disorders, and one, if prac. 
ticable, must have previously known the patient.”* Where the hospital 
is one other than a private mental nursing home, one of the two 
doctors may be on the hospital’s staff.°* Such an application for admis. 
sion authorizes the applicant, or someone acting in his behalf, to 
convey the patient to a hospital at any time within two weeks after 
the last examination by either of the doctors.’ A patient so admitted 
for observation may be detained for not more than four weeks, unless 
during that time he is re-admitted for treatment under another section 
of the Act.*° During the twenty-eight days the patient may be dis. 
charged by the hospital, but has no right to apply to the Mental 
Health Review Tribunal for a discharge.-Compulsory admission for 
observation is thus an admission based wholly on medical judgment.” 

An emergency admission for observation occurs in cases of urgent 
necessity, on application by a mental welfare officer, or by any relative, 





nearest relative has notified the mental welfare officer or the local health authority that 
he objects to the application, the mental welfare officer may not make it. The only 
recourse for dealing with an obstructive relative is under section 52 by a court order 
transferring the functions of the nearest relative to another person or governmental 
authority. Subject to these exceptions, the mental welfare officer has a duty to make 
application for admission where he is satisfied that an application ought to be made. 
Section 54 and 605 H.C. Deb. 231-235 (5 May 1959). 

58 § 28(2). A medical recommendation may not be given by the applicant; by a 
partner or assistant of his, or of another recommending doctor; by any of a list of 
relatives of such a doctor or of the patient; by a staff doctor of the hospital (with 
the exception mentioned in section 28(3), infra note 54); or by any person interested 
in payments for the maintenance of the patient. Section 28(4). 

54 § 28(3). The Royal Commission pointed out in its Report, para. 413, that the 
usual practice would be to have one of the recommendations given by a doctor from 
the receiving hospital (except where the doctor is to receive a fee), since in many 
cases a patient would be seen first at an out-patient clinic. 

55 § 31(1) (a). 

56 § 25(4). But the initial detention period of 28 days may also be extended if an 
application is pending before the county court under section 52(4), (3)(c)(d) to 
transfer to another the powers of the nearest relative because he objects unreasonably to 
applying for admission for treatment or guardianship, or because he has exercised his 
power to discharge (see infra note 83) without due regard for the patient’s welfare 
or that of the public. 

57In the United States, statutes for short-term admission for observation and treat- 
ment divide into those requiring judicial action, those based on a medical certificate 
without action by any court, and those having both judicial and medical procedures for 
admission for observation. E.g., by court order: Colo. Rev. Stat., §71-1-4 (Cum. Supp. 
1957); Ind. Stat. § 22-4211 (Cum. Supp. 1960); N.C. Gen. Stat. § 122-42, 122-43, and 
122-46 (1958 and Supp. 1959); S.D. Code. § 30.01A01 (Supp. 1952); without court 
order: Cal. W.&I.C.A. §§ 6602, 5750, 5750.2 (1952 and Supp. 1959); N.Y. Mental Hy- 
giene Law § 81(2) (Supp. 1960); Ohio Rev. Code Ann. § 5125.32 (1954); both judicial 
and medical procedures: N.J. Stat. Ann. §§ 30:4A-7, 30: 4-46.1 (Supp. 1959); Penn. 
Stat. Ann. tit. 50, §§ 1184, 1206 (1954 and Supp. 1959); Va. Code §§ 37-99 to 37-109 
(1953 and Cum. Supp. 1958). In practice, states may use other methods of admission 
for the purpose of observation. 
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and on recommendation by only one doctor—preferably one who has 


Ust known the patient.°* The applicant must have seen the patient not 
ace more than three days before.” Both the application and the medical 
ac- recommendation must state that there is urgent necessity that the 
tal patient be admitted, and that the usual admission for observation would 
wo take too long.’ In such an emergency the patient may be detained 
uls- three days, unless a second medical recommendation is produced; if it 
to is, the patient is dealt with thereafter in the same way as any patient 
ter regularly admitted for observation or treatment.” 

ted A justice of the peace has power to issue a warrant authorizing a 
less constable, accompanied by a mental welfare officer and a doctor, to 
ion move a patient living alone and without needed care, or ill-treated, 
lis. or neglected, to a hospital, police station or other “place of safety.” 
tal The patient may be held not more than three days pending an appli- 
for cation for compulsory admission or other arrangements for treatment 
. and care.” From any public place, furthermore, even without such a 
ent warrant, a constable may remove to such a “place of safety” any person 
Ve, seeming to be mentally ill and in need of care, to be held not more 
a than three days, for examination, or other arrangements for treatment 


only or care.” 





rder An admission for treatment will occur when a patient is sufferin 
- , r when a patient is suffering 
“9 from a mental disorder, as defined with particularity in the Act 
ode: (mental illness or severe subnormality in a patient of any age; or 
psychopathic disorder or subnormality in a patient under 21), and 
- when it is necessary for the patient’s health or safety or for the safety 
vith of others that he be detained.“ Application for such an admission 
sted for treatment is to be made in the same way, and by the same persons, 
‘ie and supported by the same doctors as in the case of an admission for 
mer observation.** 
an : 
i 88 § 29, 
59 §§ 29(4) and 27(3). 
rm 60 § 29(2). 
to 61 § 29(3); Royal Commission’s Report, paras. 407-410. 
y to a2'§ 135. 
his * § 136. 
“ae 4 § 26(2). Section 4 of the Act defines “mental disorder,” in substance, as mental 
illness, arrested or incomplete development of mind, psychopathic disorder, or any 
- other disorder of mind; “severe subnormality,” as a state of arrested or incomplete 
send development of mind which includes subnormality of intelligence and is such that the 
te patient is or will be incapable of living an independent life or of guarding himself 
against serious exploitation (or will be so incapable when of an age to do so); “sub- 
upp. — . P Bt 
oa normality,” as a state of arrested or incomplete development of mind (but less than 
ut “severe”) which includes subnormality of intelligence and is such as to call for medi- 
Hy. cal treatment or other special care or training; “psychopathic disorder,” as a persistent 
seca disorder (whether or not including subnormality of intelligence) which results in 
wns abnormally aggressive or seriously irresponsible conduct and needs medical treatment. 
109 85 §§ 27, 28. In the case of an admission for treatment, however, both medical recom- 
sien mendations must describe the patient as suffering from the same form of mental 


disorder, whether or not additional forms of mental disorder are mentioned. § 26(4). 
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A patient admitted for treatment may apply to a Mental Health 
Review Tribunal at any time within the first six months, except that 
if he is under 16, he may not apply until six months after reaching 
that age. If no such application is made, a patient admitted for 
treatment may be detained, at first for not more than a year. The 
authority for detention may be renewed, for another year, by the 
responsible medical officer of the hospital, after an examination of the 
patient; and thereafter, for periods of two years each, in the same 
manner.’ During each of these periods the patient, or his nearest 
relative, can have recourse to a Mental Health Review Tribunal, as 
described below in connection with methods of discharge. 

Special provisions deal with the detention of psychopathic patients, 
These are defined as patients who suffer from a persistent disorder of 
mind (as defined with some particularity in the Act) which results 
in seriously aggressive or irresponsible conduct, and who need medical 
treatment.” The original definition recomended by the Royal Commis. 
sion, “persistent disorder of personality,” was amended to read “per- 
sistent disorder of mind.” This, although vague, met the objections 
of those who were concerned lest the original definition be too broad, 
so that “if this were not made clear a diagnosis might conceivably be 
made without any symptoms other than persistently anti-social behavior 
not necessarily linked to mental disorder.”*° The amended language 
was favored as a safeguard against having a person brought within the 
definition by conduct or opinions merely unpopular. 

A psychopathic patient not concerned in a criminal proceeding may 
be admitted for treatment only if he is under 21; he may then be 
detained only until he reaches 25, unless the responsible medical 
officer of the hospital examines him and reports that he would, if 
released at 25, be dangerous to himself or others.”” The patient and 
his nearest relative must be informed of any such report; and within 
four weeks of the patient’s reaching 25 may apply to the Mental Health 
Review Tribunal.” When a psychopathic patient is thus detained 
beyond 25, authority for his detention must be renewed periodically as 
in the case of other patients admitted for treatment.” 

The rationale of these special provisions for psychopathic patients 
who have not had any brush with the law is that if they can be helped 
at all, it must be while they are young. Thus, the statute reflects 
medical opinion that the evidence—slight as it is—that treatment can 

66 § 31(4). 

vile 

68 § 4(4) and supra note 64. 

= H.C. Deb. 1689 (24 July 1959); see British Medical Journal, Aug. 15, 1959, 

» 196. 

' 70 §§ 26(5), 44(2). 


71 § 44(3), 
72 §§ 44 (2), 43. 
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help such patients, does not justify detaining them into adulthood 
unless release would be dangerous to themselves or to others.” 

Reception into guardianship is another method providing compulsory 
care. This is a method of providing care for patients who do not 
need to be hospitalized but who can live with families in the com- 
munity or in special facilities for community care. If such patients 
cannot be persuaded to accept the help and advice of the local health 
authority on arrangements for their employment or training, while 
living in the community, the legal control of guardianship may be 
invoked to require the patient to accept this kind of care. 

The procedure for guardianship resembles that for admission for 
treatment, in requiring an application by the nearest relative of the 
patient or by the mental welfare officer in addition to the written 
recommendations of two doctors.” The named guardian may be a local 
health authority or any other person (including the applicant) who is 
accepted by the local health authority. Once the local health authority 
has accepted the application, the person named as guardian has power 
to exercise control over the patient as if he were the patient’s father 
and the patient were under 14.’° Thus, the guardian may control the 
patient’s place of residence, his employment, and the use of his earn- 
ings; and may also control his training and occupation, and may 
provide other forms of care.” 

A patient received into guardianship may apply to a Mental Health 
Review Tribunal at the same times and under the same limitations 
(including the necessity for waiting until he reaches 16) as in the case 
of a patient admitted for treatment.” He may be kept in guardianship 
for the same periods, both original and renewed, as a hospitalized 
patient may ‘be kept in the hospital.” The periods of time for the 
guardianship of psychopathic patients also follow the same pattern 
as for their hospitalization.” 


MeETHops OF DISCHARGE 


Methods of admission cannot be considered realistically apart from 
methods of discharge. The usual method of discharge of patients 





78 See infra notes 127, 128. 

74 Royal Commission’s Report, para. 399. Patients for whom this kind of care is suit- 
able include some feebleminded psychopathic patients, severely subnormal children or 
adults, and persons “with mild or chronic forms of mental illness or infirmity who do 
not need to be in hospital.” 

75 § 33. The procedure necessarily differs in minor respects, e.g. the application is not 
addressed to the managers of the hospital § 33(5)(b); a medical recommendation may 
not be given by the person named as guardian in the application, § 33(5) (c). 

76 § 34, 

7 Royal Commission’s Report, para. 400. Section 35 of the Act specifies that the 
Minister of Health may make regulations governing the powers and duties of guardians, 
including provision for medical care and regular. visits to patients in guardianship. 

78 § 34(5). 
79 § 43, 
80 § 44 and supra notes 70-72. 
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admitted for observation or for treatment is by written order of the 
responsible medical officer. The patient may also have recourse to the 
lay management committee of the hospital, any three of whose 
members may discharge him."' (Patients subject to guardianship may 
be discharged by the medical officer of health or by three members of 
the local health authority.) 

A major feature of the Act is the provision that the patient himself, 
or his nearest relative, can order the release from hospital of a patient 
admitted for treatment, on three days’ written notice, unless within 
that time the hospital bars such discharge on the ground that it would 
endanger the patient or others.** Then if the relative accepts the 
decision of the hospital, he must wait at least six months before 
ordering the patient’s discharge again.” If the relative does not accept 
that decision, he may, within four weeks, apply to the Mental Health 
Review Tribunal for a reversal of the hospital’s action.** He may exer- 
cise this right once during the first six months of hospitalization and 
once during each renewed period of detention; this right of the relative 
to order discharge applies alike to adult patients and to patients 
under 16.*° 

An adult patient compulsorily admitted for treatment, as already 
indicated, may also apply to the Mental Health Review Tribunal for 
discharge once in the six months following his admission and once in 
each renewed period of detention.*’ A patient under 16 can never 
order his discharge; the six-month period for a first application by the 
patient to the Tribunal starts to run only when he reaches 16, and 
thereafter he may apply to the Tribunal once during each renewed 
period of detention.** Within all these limitations, either the relative or 
the patient may choose when to apply. He does not lose his right to 
apply by any failure to act promptly. 

The Mental Health Review Tribunals are new administrative bodies 


81 §§ 47(2)(a) (b), 47(4), and 59(1) (a). In addition to absolute discharge, a patient 
may be granted leave of absence from the hospital, either indefinitely or for a speci- 
fied period. § 39. The leave may be made subject to such conditions, including revoca- 
tion and recall to hospital, as may be necessary in the interests of the patient or for 
the protection of others. These provisions are authority for the use of convalescent care, 
which has grown so markedly in recent years. 

82 § 47(2)(c), (4). 

83 §§ 47(2)(b) and 48(2). The nearest relative has similar power under § 47(2)(c) 
to order the discharge of a patient subject to guardianship, but no barring certificate 
is possible with a patient already living in the community. See Royal Commission's 
Report, para. 428. The nearest relative has no similar power to order the discharge of 
patients admitted for observation, because the maximum period of detention is only 
28 days, §§ 47(2) (a), 25(4); Royal Commission’s Report, para. 424. 

84 § 48(2) (b). 

85 § 48(3). 

*6 §§ 48(3), (2), 43(3), (2), and 122(2). 

87 §§ 31(4); 43(6), (3), (2), and 122(2). 
88 Ibid. 
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which began to function locally on November 1, 1960 in each area 
where a Regional Hospital Board was set up under the National 
Health Service Act of 1946.°° Each Tribunal is made up of “legal 
members” (one of whom is chairman), of doctors, and of persons 
specially qualified in administration or social service or otherwise. All 
are appointed by the Lord Chancellor, after consultation with the 
Minister of Health on the non-legal members.’ A Tribunal must order 
the discharge of a patient whom it finds not mentally ill at the time the 
case is presented to it, or of a patient whom it is not necessary to 
detain for his health or safety or the safety of others. It must likewise 
order the discharge of any psychopathic patient whom it finds not 
likely to endanger himself or others.’ Thus, the Tribunals are not 
appellate agencies ruling on the justification for the original admission. 
Rather, they are independent, local bodies of psychiatrists and other 
skilled persons evaluating the patient’s mental condition and need for 
hospitalization when the case comes before them.** The Chancellor 
can make rules of procedure for the Tribunals, on matters such as 
postponement until not more than a year after the last hearing on the 
same patient; waiver of formal hearing where it would injure the 
patient’s health; privacy of a hearing; representation of patients and 
applicants before the Tribunal; obtaining of information; and so 
forth." 

The decision of a Tribunal is final until the next opportunity to 
apply to it, except that an appeal may be taken to the High Court 
on a question of law.** Although there is to be no other formal appeal 
from the Tribunals’ decisions, the patient or his nearest relative can 
of course raise the question before the Tribunal again at a later time. 
Furthermore, the patient or relative always has access to the hospital 





8° § 3. England and Wales are divided into 15 Regional Hospital Board areas. As 
of 31 December 1959, 51,286 patients were detained in mental hospitals or an average 
for each region of 3,419 patients. The range of patients for each region was 7,010-736. 
Only compulsorily detained patients have the right to apply to a Mental Health Review 
Tribunal. Communications from the Ministry of Health, London, March, 1960 and 
May 12, 1960. As already noted (text at note 35), many patients first admitted com- 
pulsorily are becoming informal patients. Nevertheless, the large number of patients 
under the jurisdiction of some Mental Health Review Tribunal may indicate that 
patients are expected to resort to Mental Health Review Tribunals only in extraordinary 
circumstances. The usual method of discharge will be a medical discharge by the 
hospital authorities. 

® British Mental Health Act, First Schedule, §§ 1, 3. 

91°9'123(1). 

*.See Royal Commission’s Report, para. 445. 

®3§ 124: Mental Health Review Tribunal Rules, 1960, effective November 1, 1960, 
Statutory Instruments 1960, No. 1139. In the debate on the bill, it was pointed out 
that since the Mental Health Review Tribunals would be under the jurisdiction of the 
Council on Tribunals, there would be assurance of a fair hearing, access to reports, 
and — of due process. 605 H.C. Deb. 344 (5 May 1959). 
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and the local health authorities; and the Minister of Health can at 
any time refer a particular patient’s case to a Tribunal.”* 


CompuLsory ADMISSION AND DISCHARGE IN THE UNITED STATEs 


Compulsory admission on medical certificate—the method used by 
the British Act—is common in the United States for cases of emer- 
gency.” It has not been widely adopted in the ordinary case (other 
than in an emergency) because of fear that lack of recourse to the help 
of a court in resisting detention would violate the requirements of due 
process. Thus, Missouri has held unconstitutional a provision modelled 
on section 6(a) of the Draft Act, providing for admission of the non- 
objecting patient on written application by a friend, relative, health 
officer, or hospital director, and the certificates of two specially qualified 
physicians, because it failed to provide for a hearing in advance of an 
admission.*’ Although courts are properly jealous of the rights of 
patients to notice and hearing,” one scholar in this field has concluded 
that most courts would hold, nevertheless, that due process is satisfied 
if a prompt and full hearing or appeal is available at some stage; that 
such relief does not need to be available before the admission.” Many 
psychiatrists welcome this view, because they believe that the medical 
admission, without action by any court, holds out the best hope of 


®5 Royal Commission’s Report, paras. 452; 767-768; British Mental Health Act § 57. 

96 T}linois and Pennsylvania provide for admission, for 30 and 21 days, respectively, 
on the application of a relative or friend, and a physician’s certificate. Il]. Ann. Stat. 
c. 91-1/2, §§ 6-1, 6-2 (1956); Penn. Stat. Ann. tit. 50, § 1184 (1954 and Supp. 1959). 
Massachusetts authorizes the superintendent of a hospital to admit for five days a patient 
certified as dangerous or violent by two physicians. Mass. Ann. Laws c. 123, § 78 (1957). 
California permits hospitalization for 72 hours on the written application of a health 
officer or county physician (or of a non-medical peace officer.) Cal. W. & I. CA. 
§ 5050.3 (Supp. 1959). New York permits admission of patients dangerous to them- 
selves or others on the certificate of a health officer. N.Y. Mental Hygiene Law §72 
(Supp. 1960). 

87 State v. Mullinax, 364 Mo. 858, 269 S.W. 2d 72 (1954). Following this decision, 
the Missouri Legislature amended its statute so as to provide that a copy of the applica- 
tion and medical certificates must be filed with the county welfare department, which 
must notify the patient of the proposed hospitalization and deliver him a printed form, 
complete except for his signature, requesting a judicial determination of his need for 
hospitalization. Only if the patient fails to make this request within five days of the 
notice may he be hospitalized. Mo. Ann. Stat. § 202.797 (Supp. 1960). 

98 See, e.g., Ex parte Lackey, 279 P. 2d 380 (Okla. Crim. 1955) and Matter of Lutker, 
274 P. 2d 786 (Okla. Crim. 1954). 

99 Ross, Commitment of the Mentally Ill, 57 Mich. L. Rev. 945, 976-979 (1959), op. 
cit. supra note 12. See, however, the opinion of a student editor, Herbert J. Jaffe, that 
the Pennsylvania medical certification statute is unconstitutional. He emphasizes that 
it requires no more than one doctor’s opinion of the illness; that it authorizes an in- 
definite detention; and that it provides for no notice nor any opportunity to defend, 
nor for any hearing at all except one after the fact in a habeas corpus proceeding hard 
for a patient to start. Civil Commitment of the Mentally II], 107 U. Pa. L. Rev. 668 at 
677-679 (1959). See also Curran, op. cit. supra note 28 at 284, to the effect that due 
process of law requires a chance for a patient or someone on his behalf to contest hos- 
pitalization before commitment in non-emergency cases. 
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adapting the admission processes to the new curative era of mental 
hygiene.’*° 

Some states do authorize admission in non-emergency cases on no 
more than the doctor’s certificate; but provide either for an immediate 
appeal to the courts, or even for a right to release on request if judicial 
proceedings are not started. In Delaware, for example, on the report 
of a state hospital or private psychiatric clinic that a patient is in need 
of long-term hospitalization, a jury of six—or, if no jury be requested, 
a commission of two qualified doctors—decides whether the patient 
shall be admitted to the hospital." The patient has a right to appeal 
to the court from the findings of the jury or commission. Medical 
admission in Delaware thus contains in itself the alternative of judicial 


~~ Se OS .lU 


L ome os 5 
action if requested. In Maryland, a petition and the certificate of two 
’ qualified physicians suffice for admission, but a request of the patient 
f or his relative for release must be granted unless proceedings for court 
certification are stated."** Pennsylvania has similar provisions for medi- 
| cal admissions,*°’ and in addition makes it a misdemeanor for a physi- 
t cian to make an erroneous statement as a result of negligence or 
deficient professional skill, or for him to sign a certificate for a pecu- 
| niary reward (other than his professional fee).*** Rhdde Island permits 
f hospitalization on the application of a relative or friend of the patient 
and on two medical certificates, with the right in the patient or some- 
one on his behalf to petition a justice of the Supreme Court for a 
. hearing on the issue of his confinement.’ 
. In 1960, New York added a new section, 73-a, to its Mental Hygiene 
1 Law, which provides a method of compulsory admission for up to 
h 60 days on a petition and the certificates of two physicians (one of 
. whom must be a qualified psychiatrist) with the concurrence of the 
4 hospital psychiatrist. The hospital is required to serve written notice 
of the application for admission on the patient within three days after 
\ his admission, and this notice must set forth the patient’s rights to 
‘ request discharge. If the patient, or someone on his behalf, gives 
, written notice of a desire to leave the hospital, the patient will be 
: discharged unless the hospital, within ten days from the patient’s 
. admission or five days from receipt of the notice, whichever is the 
r, longer period, undertakes a judicial admission. In any event, a judicial 
». 100 See Felix, Legal and Administrative Implications of Rehabilitation, in Milbank 
it Memorial Fund, Proc. 34th Annual Conference, Part I, 51, 53 (1957). 
it 101 Del. Code tit. 16, §5124 (1953). 
* 102 Md. Code Ann. art. 59, §§ 31, 32 (1957). 
1, 103 Penn. Stat. Ann. tit. 50, § 1181 (1954 and Supp. 1959). 
d 104 Penn. Stat. Ann. tit. 50, § 1182 (10) (b) (1954). More than three-fourths of the 
at admissions to public mental hospitals in Pennsylvania in the year ended May 31, 1958, 
e were by the certification of two physicians without judicial process. Jaffe, Civil Com- 
S- mitment of the Mentally Ill, op. cit. supra note 99 at 679, n. 80. 
105 RI. Genl. Laws §§ 26-2-8, 26-3-5 (1956). 
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admission is required if hospitalization is needed beyond the 60-day 
period. 

The vast majority of American jurisdictions, however, require the 
order of a court for compulsory hospitalization. Generally, a formal 
and adversary proceeding, containing the basic elements of due process, 
is spelled out by the statute, as in New York.’** This usually provides 
for such steps as a written petition by an interested person, which 
may or may not be verified; a notice to the patient or his relatives, 
but not to the patient if it would do him harm; a hearing at which the 
patient may be present and be represented by counsel, but which the 
patient need not attend if it would do him harm; oral and written 
evidence from medical and non-medical witnesses. Some states which 
follow the New York pattern in most respects vary it by providing for 
a jury trial before admission, if requested; other such states authorize 
the court to appoint a psychiatrist to advise it on the need for 
hospitalization. 

In New York the court-ordered admission is founded on the petition 
and the accompanying certificate of two examining physicians. Some 
states increase the medical reliability by having the court appoint 
qualified physicians to examine the patient and report. Similarly, the 
Draft Act and the states following it, in addition to requiring a 
petition and a physician’s certificate, require that the court appoint 
one or two doctors to examine the patient at a hospital or other 
medical facility, or at his home, or at any other place not likely to 
have a harmful effect on his health; and the court may, on notice, 
order a patient to submit to this examination.’ 


106 Mental Hygiene Law § 74 (Supp. 1960). The petition may be presented by any 
person with whom the alleged mentally ill person resides or by any one of specified 
relatives, or by a friend, or by an officer of a welfare agency. It must contain the facts 
believed to indicate the mental illness. §74(2). Notice of the application must be 
served on the patient unless the doctor decides that it would be detrimental, or unless 
the judge in his discretion decides against it. In any event where the petitioner is not 
a close relative specified, the notice must be served on any such relative within the 
county; if none, on a landlord or friend. § 74(3). 

The certificate of the two examining physicians must show that the physicians jointly 
examined the patient within ten days of the granting of the order, and must contain 
the facts on which the medical judgment is based. § 70(3). §70(2) provides that no 
examining physician may be a relative of the patient, or be a resident physician in the 
institution where the patient is sent or be otherwise interested in that institution. 

The judge may decide the application on the basis of the petition and the medical 
certificate, or may require other proofs. § 74(4). A hearing may be held, either in the 
discretion of the judge or on the demand of any relative or friend of the patient. Notice 
of any such hearing is served on the interested parties. Testimony is taken at the hear- 
ing before a referee or before the judge. The patient may be examined in or out of 
court, if it is deemed advisable. The judge must render his written decision as to the 
need for hospitalization; and if he decides that the person is not in need of observation 
and treatment, he must state his reasons. § 74(5). 

The director of a hospital may refuse to receive any person who in his judgment is 
not mentally ill within the meaning of the statute. § 74(8). 

107 The Draft Act, referred to in note 14 above, was prepared by the National Insti- 
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In Illinois, the court may appoint a physician to examine the 
patient."”* If a jury trial is requested, a jury of six will be impanelled, 
one member of which must be a physician. If there is no such request, 
the court may appoint a commission of two qualified physicians to 
examine the patient and report." The court has power, however, 
to set aside the verdict of the jury or the findings of the commission. 
If no trial by jury or by commission is demanded, the court will hold 
a hearing and decide the question of hospitalization on the petition 
and the physicians’ certificates.”"° 

In Pennsylvania the court-ordered admission is initiated by a petition 
and a certificate of two qualified physicians. The court may appoint 
a commission of two other qualified physicians and a lawyer, to inquire 
into the case and report to the court; but the findings of this commis- 
sion are not binding on the court. It may order a hearing before 
deciding the question of hospitalization.’” 

Several other states also provide for court-appointed physicians, but 
the procedure in Colorado is worthy of special attention because there 
the hearing is held by a medical commission.” This Colorado 





tute of Mental Health, Federal Security Agency, as a model for state laws upon this 
subject. It has been adopted, in whole or in part, by eight states. The provisions re- 
ferred to in the text are: 

Draft Act § 9(c), (d); Ga. Code Ann. § 88-160(d)(e) (1960 Supp.) (two physicians 
and county attorney or attorney appointed by him); Idaho Code § 66-329(b) (Cum. 
Supp. 1959); Mo. Ann. Stat. § 202.807 (3) (Supp. 1960) (further medical examinations 
discretionary with court); N.D. Rev. Code § 25-0311(3) (Supp. 1957); N.M. Stat. 
§ 34-2-5(c) (1953); Okla. Stat. Ann. tit. 43A, §54 (1954) (Sanity Commission com- 
posed of two qualified examiners and one licensed, actively practising attorney appointed 
by court); S.C. Code § 32-920 (Cum. Supp. 1959); Utah Code Ann. § 64-7-36(C) 
(Supp. 1959). Under §9(a) of the Draft Act a licensed physician may make the 
application for a court order. This is not true in New York. 

108 TI]. Ann. Stat. c. 91-1/2, § 5-1 (1956). 

109 TI], Ann. Stat. c. 91-1/2, §§ 5-4, 5-5 (1956). 

NOI], Ann. Stat. c. 91-1/2, §§ 5-7, 5-6 (1956 and Supp. 1959). 

11 Penn. Stat. Ann. tit. 50, § 1201-1203 (1954). Jaffe, Civil Commitment of the 
Mentally Ill, op. cit. supra note 99 at 675, points out that since commitment may be 
effected on the certificate of two physicians (supra note 103), the only reason for resort 
to the more rigorous judicial method would be that some relatives or friends of the 
patient object to the hospitalization. In weighing the various facets of due process, con- 
sider U.S. ex rel. Elliott v. Hendricks, 213 F. 2d 922 (3rd Cir. 1954), cert. den. 348 U.S. 
851 (1954) holding that in a trial for murder where the defendant pleaded guilty and 
the court had to decide whether the penalty should be life imprisonment or death, the 
court’s consulting a psychiatrist either so old-fashioned or so advanced as to have his 
opinion considered unsound by the majority of his profession would not constitute lack 
of due process, but that the psychiatrist’s reputation could be urged against the weight 
to be given to the report. On the new provisions for a commission of two physicians 
and one attorney, supra note 107, and the release procedures, infra notes 115 and 118, 
and many other changes wrought by Georgia Act No. 618, effective July 1, 1960, 
Ga. Code Ann. §§ 88-1601 et seq. (1960 Supp.), see discussion in Neal, Rottersman, 
and Moore, “Hospitalization of the Mentally Ill,” 23 Ga. Bar J. 191 (1960). The authors 
do not mention the fact that this 1960 Act was not completely new legislation but 
es 2 superseded a 1958 Georgia Act, Ga. Code Ann. §§ 99-2401 et seg. (Cum. 

upp. 1958). 
™2 Colo. Rev. Stat. § 71-1-5 to 71-1-13 (Cum. Supp. 1957). 
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procedure might be considered a medical certification because of the 
role of the medical commission. It is here classed as a judicial procedure 
because the court appoints the commission, issues the order, and may 
be required to re-try questions considered by the medical commission, 
The procedure is as follows: When a petition is filed in the county 
court, the judge appoints a medical commission of two physicians and 
fixes a date for the hearing. The commission has the power to 
administer oaths, hear evidence, and examine hospital records; and 
the court issues subpoenas at the request of the commission. The 
hearing is generally held at the hospital and is informal; but it is by 
no means a formality. All proceedings are conducted by the district 
attorney for the county or by a qualified attorney acting for him. 
This is regarded by some as injecting an unfortunate note of criminal 
law into the proceeding; but the provision was adopted for reasons of 
economy. If the patient is not represented by.counsel, the court appoints 
an attorney, who is then instructed in detail as to his professional 
duties. The commission must file with. the court a verified report, 
within 48 hours, answering prescribed questions about the patient's 
mental condition. If any answer indicates a mental illness, the patient 
must be confined in a suitable place, and the court thereupon orders 
hospitalization; but any patient or his guardian or a relative may file a 
written demand that the questions considered by the commission be 
tried by a judge or by a jury. On such a review, the findings of the 
medical commission are admissible but they may be refuted by a 
preponderance of the evidence. 

Statutory provisions for discharge in the United States cover both 
administrative discharge and judicial discharge. 

All states provide for administrative discharge, either by the head 
of the hospital, the state’s authority on matters of mental health, or 
both.* Administrative discharge may be a conditional release into 
convalescent status or it may be an absolute release.*** As an aid to the 
hospital in carrying out this function, and as a protection for the 
patient, the Draft Act and the states that follow the Draft Act require 
periodic examinations of patients as often as possible, generally not 
less than once in six months.'** In Illinois, although the superin- 


113 See, for example, Penn. Stat. Ann. tit. 50, §§ 1301, 1303 (1954) permitting dis. 
charge by the hospital superintendent and by the State Department of Welfare having 
authority relating to mental health, after notice to the hospital and an opportunity to 
justify the detention. Similar provisions exist in New York, N.Y. Mental Hygiene Law 
§ 87(3) (Supp. 1960). 

114 See Draft Act § 16 for provision on release to convalescent status with “continu- 
ing responsibility to and by the hospital, including a plan of treatment on an out 
patient or non-hospital patient basis.” The head of the hospital has power to rehospitalize 
the patient promptly if necessary. 

115 Draft Act § 15; Ga. Code § 88-1611 (1960 Supp.); Idaho Code § 66-337 (Supp. 
1959); Mo. Rev. Stat. § 202.827 (Supp. 1960); N.M. Stat. Ann. § 34-2-10 (1953); N.D. 
Rev. Code § 25-0315 (Supp. 1957); S.C. Code § 32-950-9 (Cum. Supp. 1959); Utah 
Code Ann. § 64-7-42 (1953). 
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tendent of the hospital has power to discharge, notice of the discharge 
must be filed with the court, which then enters an order for dis- 
charge.'** In Colorado, the hospital superintendent may issue a condi- 
tional discharge, which becomes final if the patient has not been 


117 


returned to the hospital in two years. 

Judicial discharge generally occurs on the application of the patient, 
a relative, his guardian, or the hospital director. The Draft Act permits 
a patient admitted on judicial order to petition for a re-examination 
of the judicial order, by the court or by a special commissioner, six 
months after his admission, or one year after such a previous applica- 
tion for re-examination."* The re-examination of the judicial order 
is conducted in the same way as the original hospitalization on court 
order, including a hearing and examination by two physicians. In 
some states a medical certificate must accompany the application for 
judicial discharge."* The court generally holds a hearing and may 
also order an independent medical examination of the patient.’”° 


CoMMENT 


England and the American states thus provide various means of 
compulsory admission to take account of various kinds of illness— 
the emergency, the illness requiring a brief hospitalization, and the 
illness needing a longer treatment or custody, or both. The methods 
used in both countries are designed to enlist all the help possible 
from the patient’s relatives; and to require intervention by public 
officers no more often than necessary. The chief difference between 
the two countries is that in England the authority for hospitalization 
rests with the physicians, including the hospital psychiatrists, whereas 
in the United States long-term compulsory hospitalization usually 
requires the civil authority of a court before admission. 

In England the authority for detention is not the court. It is the 
hospital; and a hospital psychiatrist may be one of the two physicians 
to recommend admission. Some English psychiatrists and legislators 
are skeptical of the wisdom of placing so much power in the hands 
of the medical profession. They fear that the doctors may not pay 
enough attention to a patient’s liberty. They also fear that possession 


of this power by the hospital doctor may hurt the effectiveness of a 


16]I1, Rev. Stat. c. 91-1/2, §§ 7-7 to 7-9 (1956). 

117 Colo. Rev. Stat. §71-1-28 (Cum. Supp. 1957). 

18Draft Act § 18; Ga. Code § 88-1613(a)(b) (1960 Supp.) (prescribing elaborate 
and detailed procedures); Idaho Code § 66-343 (Supp. 1959); Mo. Rev. Stat. § 202.837 
(Supp. 1960); N.M. Stat. Ann. § 34-2-12 (1953); N.D. Rev. Code § 25-0317 (Supp. 
1957); S.C. Code § 32-932 (Cum. Supp. 1959); Utah Code Ann. § 64-7-45 (1953). 

19 TI. Rev. Stat. c. 91-1/2, § 7-2 (1956); Ohio Rev. Code Ann. § 5123.52 (1954). 

20Colo. Rev. Stat. §71-1-26 (Cum. Supp. 1957); Mass. Ann. Laws c. 123, §94A 
(Cum. Supp. 1959). 
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patient’s treatment. One Member of Parliament, urging this last 
objection, quoted from a letter by the General Secretary of the Medical 
Practitioners’ Union, published in the London Times of February 17, 
1959: “Many doctors feel that the basis of trust on which all psychi- 
atric treatment must rest will suffer as a result of their having to 
assume administrative or executive functions.”*** Similar criticism 
was expressed of the role of the hospital psychiatrist in admissions, on 
the ground that, having once recommended an admission, he would 
tend to keep a patient in the hospital as a matter of self-justification, 
whether the detention was really needed or not. An answer to this 
criticism, of course, is that the usual motive for refusing a release is 
not to save face but to avoid possible danger to the patient and others. 

As already noted, in the United States, a long-term compulsory 
hospitalization usually requires a court order. The authority for deten- 
tion is the judge, not the hospital. Medical: certificates may start the 
proceeding, and the court may seek further medical opinion. But what. 
ever his reliance on the doctor, the person who decides is the judge. 
Although most American statutes exclude a staff doctor of a hospital 
from those who may recommend admission, the hospital psychiatrist 
may, in fact, frequently reject the need for admission by his initial 
examination of the patient on entrance into the hospital. In admission 
on a medical certificate, however—a form of admission that resembles 
the British procedure and is gaining more currency in the United 
States—admission occurs before a hearing; and a hearing, if requested, 
is available only at a later time. 

Those in Britain who thought that the Act placed too great power 
in the doctors, and especially in the hospital psychiatrists, urged that 
some form of civil hearing, before admission, be retained. Mr. Norman 
Dodds stated in the Parliamentary debate that the greatest weakness 
of the bill is “that the liberty of the individual has been taken out of 
the hands of the civil authorities and has been lodged with the 
medical profession.”’** He urged, unsuccessfully, that some such body as 
the Mental Health Review Tribunal should consider cases before 
ad mission. Others thought that hearings before the justices of the peace 
should be retained. The National Council for Civil Liberties submitted 
a memorandum to the Standing Committee which considered the 
bill; under the heading “Detention without a Hearing” this memo- 
randum said: 


“The sole requirement for detention . . . is the receipt by the 
managers of the hospital of an application made either by the 
nearest relative or by a mental welfare officer with the consent 
of the nearest relative, if practicable ... together with two 


121Dr. A. D. D. Broughton, 605 H.C. Deb. 418 (6 May 1959). 
122 605 H.C. Deb. 453 (6 May 1959). 
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medical recommendations in the appropriate form. . . . There 
is no provision for the patient to be heard or to be seen by anyone 
other than the doctors and the applicant. His sole right is that of 
appeal to the Mental Health Tribunal after the detention has 
commenced. This is the greatest weakness of the Bill and it is clear 


99123 


that the safeguards are quite inadequate. 


But the Royal Commission rejected the arguments for retention of 
a hearing by a justice of the peace before an admission, on the ground 
that it likened a hospital admission to a criminal trial. Furthermore, 
the Commission believed that the main question in an admission is 
medical; and that a non-medical justice has little basis for an inde- 
pendent judgment. It is better to require a second and more authorita- 
tive medical opinion than to require a court proceeding.’* The judg- 
ment of lay people as a protection against unneeded hospitalization 
is available through the possibility of intervention by the nearest rela- 
tive, the mental welfare officer, or the hospital managers. Another 
safeguard is that the hospital must review its authority for detention 
of patients at stated intervals. In addition, recourse can be had to the 
Mental Health Review Tribunal, an independent agency of medical 
and non-medical members, at recurrent times. 

Illustrating the concern over a lessening of legal safeguards is the 
criticism of the provisions for detention of psychopaths. Under the 
former law in England, psychopaths could not be hospitalized against 
their will unless they had committed a criminal offense. The new law 
is more strict; before the age of 25, compulsory admission and deten- 
tion are now possible without such criminal offense; and even after 25, 
if the patient is certified as dangerous.’” This has been criticized as 
creating a new quasi-criminal code for psychopaths, without the usual 


safeguards of due process.*”° 


123 Quoted 605 H.C. Deb. 418 (6 May 1959). 
124Maclay, The New Mental Health Act in England and Wales, 116 Amer. J. Psy- 
chiatry 777, 780 (March 1960): 


There has been some criticism of the abolition of the judicial order particularly 
by those doctors who feel that it may damage the relationship between them and 
their patients if the main responsibility for recommending compulsory detention in 
hospital is clearly seen to fall on them. The great majority of the profession, how- 
ever, welcome the change. They feel that the assessment of the patient’s mental 
condition and of his need for treatment, which is the essential basis for action, 
is a matter of medical judgment and that it is no advantage to the patient and 
little to the doctor if the doctor shelters behind a magistrate. A far better safeguard 
is the requirement for two medical opinions, one of which is by an expert. 


The new Mental Health Act of Scotland, however, retains approval of an application 
for admission by a sheriff, who is a barrister and like the county court judge in England. 
Mental Health Act of Scotland, 8 and 9 Eliz. 2, § 28 (1960). 

15 British Mental Health Act, § 44. 

#26 605 H.C. Deb. 413 (6 May 1959); Letter of Social Rehabilitation Unit, Belmont 
Hospital, Sutton, Surrey, The Lancet, 14 March 1959, p. 567. 
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No better defense of the Act, in this respect, can be found than tha 
in the Royal Commission’s carefully considered conclusions.” The 
Commission showed its awareness of the dangers of compulsory 
powers in cases involving psychopaths, saying, 


“But if such patients are to be subject to the same sort of com. 
pulsory powers as apply to mentally ill and severely subnormal 
patients, it would mean—to put the case against such powers in 
its baldest form—that people who have not broken the criminal 
law might be subject to compulsory detention in hospital as the 
result of a diagnosis which is largely based on a record of behavior 
which is not criminal and which in other individuals. might not 
be held to indicate psychopathic personality either, and that on 
the basis of a similar diagnosis a person who has broken the 
criminal law might be detained in hospital for a period which in 
some cases might exceed even the maximum possible term of 
imprisonment for the offense which has been the occasion for 
the application of these compulsory powers.”*** 


But the Commission then presented the arguments for compulsory 
powers: that medical safeguards in arriving at a diagnosis can be 
provided; that care without compulsion is often impossible; tha 
psychopathic persons often do not understand the social or moral 
implications of their behavior; that progress has been made in treating 
these cases; and that protection of the patient and others must out 
weigh all other considerations. Against these arguments the Commis 
sion weighed the disadvantages of preventive detention and concluded, 
on balance, that compulsory powers should be used for psychopaths 
in prescribed situations.’ 

In the American states, although great reliance is placed on the 
judgment of the medical profession, the court usually decides upon 
compulsory hospitalization. Many states have amended their statute 
to permit waiver of some features of the court proceeding where they 
would be ineffective or harmful to the patient—notice to the patient, 
the presence of the patient at the hearing, and a jury trial. In defens 
of retaining these features of the court proceeding, it has been urged 
that their use could not aggravate the patient’s condition more than 
the shock of being taken to a hospital against his will. Most states do 
not require the use of such features in every case. As permissive pro 
visions they furnish legal safeguards when needed. 

The British Act sharply questions our basic assumption in the 
United States—that hospitalization of the mentally ill should not be 





127 Royal Commission’s Report, paras. 333-358. 

128 Royal Commission’s Report, para. 339. 

129 Supra notes 70-73. One British psychiatrist has told Mrs. Roemer in the summet 
of 1960 that compulsory admission of psychopaths will start slowly in research centers 
so that the policy can be evaluated. 
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compelled in non-emergency cases unless a court first approves. The 
basic assumption of the British Act, in contrast, is that hospitalization 
should be effected promptly, by the doctors, on proof of medical need, 
with recourse only later to procedures for independent review. 

England has pioneered not only in the opening of mental hospitals, 
and in the provision of care in the community for its mentally ill, but 
in the adjustment of its law to new psychiatric developments. Rarely 
is the lag between scientific developments and social reform as short 
as it has been there. Only experience will tell, however, whether the 
procedures for informal and compulsory admission, under the new 
Act, will achieve their objective of providing care for the mentally ill 
in the same way as for other sick persons but without jeopardizing 
legal rights. While changes in our own laws have not been so sweeping 
as in England, legislation in the last decade has created some varied 
and flexible methods for admission to mental hospitals, and for dis- 
charge from them. In this country’s effort to take full advantage of 
modern psychiatric developments, it will be helpful to re-examine our 
own laws in the light of the English approach. 





EGON SCHWELB 
The Republican Constitution of Ghana 


In March, 1960, the Government of Ghana presented for the con- 
sideration of the people of Ghana and the National Assembly, sitting 
as a Constituent Assembly, its proposals for a Republican Constitution, 
In a plebiscite held last April, the principles of the new Constitution 
were approved by a great majority. In May, the Conference of Com- 
monwealth Prime Ministers met in London; it agreed to the continued 
membership of the Republic of Ghana in the Commonwealth. On 
June 29, 1960, the Constituent Assembly enacted the new Constitution 
which came into effect on July 1, 1960. 

Ghana, within a very few years, has undergone the transformation 
from the status of a British dependency—the Gold Coast—and a United 
Nations Trust Territory—Togoland under British administration— 
respectively, to that of a sovereign, independent State. This transforma- 
tion was achieved in accordance with the “constitutional processes” 
designed for such changes. Ghana first attained independence as a 
Member of the Commonwealth by achieving what until quite recently 
used to be called “Dominion status.” English law and British consti- 
tutional conventions and traditions were the foundations upon which 
the structure of the new State was erected. Now it has given itself a 
new Constitution which, in the words of the White Paper by which it 
was laid before Parliament and the people, “is not copied from the 
Constitution of any other country. It has been designed to meet the 
particular needs of Ghana and to express the realities of Ghana's 
constitutional position.” 

Before we describe the procedure by which the new Constitution was 
brought into being and proceed to the examination of its important 
features, a few remarks on the wider framework of the (British) 
Commonwealth of Nations and on the predecessor of the new Consti- 
tution, the Constitution of 1957, will be in order. 


THE CoMMONWEALTH 


To quote one of the leading constitutional lawyers of the Common- 
wealth,’ the ‘British Empire’ has, in the course of the last few decades, 
“glided quietly and decorously into the ‘British Commonwealth of 


Nations’,” and the ‘British Commonwealth of Nations’ has “slipped 
unobtrusively into the ‘Commonwealth of Nations’ without anybody 


Econ Scuwets is LL.B. (London), Dr. jur. (Prague), New York. The views ex- 


pressed in this article are those of the author. 
1 Sir Ivor Jennings, Constitutional Laws of the Commonwealth (Oxford, 1957) 1. 


634 








1960 


prec 
ing 

wea 
velo 
the 

“Me 
Con 


wea 
Que 
Can 
Sou 
stan 
Fed 
Mal 
Rul 
wea 
Fed 
and 
of t 
tion 
into 
wea 
Con 
sove 
that 
thei 


of w 
mem 

37 
Hol} 
mon 
with 
sible 
tion 
dom 
ence 


#( 
New 

+ 
Nov 
Nati 
occa 
acce 
tion 
be c 








S 
it 











1960] SCHWELB: THE REPUBLICAN CONSTITUTION OF GHANA 635 


precisely saying so or depriving anybody else of the pleasure of belong- 
ing to the Empire, or the British Commonwealth, or the Common- 
wealth, or even the Commonwealth and Empire.” In a parallel de- 
velopment, some “colonies” became “Dominions under the Crown of 
the United Kingdom,” then “independent Dominions,” and finally 
“Members of the British Commonwealth” and “Members of the 
Commonwealth.” 

At the time of the 1960 Prime Ministers’ Conference, the Common- 
wealth consisted of seven monarchies with the Queen of England as 
Queen (the United Kingdom of Great Britain and Northern Ireland, 
Canada, the Commonwealth of Australia, New Zealand, the Union of 
South Africa,’ Ceylon, and Ghana), of two Republics (India and Paki- 
stan) and one kingdom with an elective monarch of its own, the 
Federation of Malaya. The Supreme Head of the Federation of 
Malaya, the Yang di-Pertuan Agong, is elected by the Conference of 
Rulers of the constituent States for a term of five years.’ The Common- 
wealth Prime Ministers’ Conference of May, 1960, noted that the 
Federation of Nigeria would attain independence on October 1, 1960, 
and looked forward to welcoming an independent Nigeria as a member 
of the Commonwealth on the completion of the necessary constitu- 
tional processes.* The independence of the Federation of Nigeria came 
into effect, as planned. Its application for membership in the Common- 
wealth will be considered at a Commonwealth Prime Ministers 
Conference in March, 1961.° All Commonwealth Members are fully 
sovereign States, having a status in international law no different from 
that of other sovereign States. They all accept the Queen either as 
their own Queen® or “as the symbol of the free association of its [i.e. 





?On October 5, 1960, a referendum was held in the Union of South Africa as a result 
of which the Union will become a Republic. The effect of this change on South Africa’s 
membership in the Commonwealth is not known when this article goes to press. 

’The elective Kingship is a feature which the Federation of Malaya shares with the 
Holy Roman Empire. The Supreme Head of the Federation is, however, a constitutional 
monarch: in the exercise of his functions under the Constitution, he acts in accordance 
with the advice of the Cabinet or a Cabinet Minister. The Cabinet is collectively respon- 
sible to Parliament (Constitution of Federation of Malaya, First Schedule to the Federa- 
tion of Malaya Independence Order in Council, Statutory Instruments (United King- 
dom) 1957 No. 1533). See also the (United Kingdom) Federation of Malaya Independ- 
ence Act, 1957, 5 and 6 Eliz. 2. c. 60 and the Federation of Malaya Agreement, 1957 
(Annex to S.I. 1957, No. 1533). 

*Communiqué of Commonwealth Conference of May 13, 1960, Times (London) and 
New York Times, May 14, 1960. 

Statement by the United Kingdom Prime Minister in the House of Commons, 
November 29, 1960. The Federation was admitted, as the 99th Member, to the United 
Nations on 7 October 1960 (General Assembly resolution 1492 (XV)). On the same 
occasion, the Prime Minister of Nigeria expressed his country’s pride to have been 
accepted as a member of the British Commonwealth (UN doc. A/PV. 893). The rela- 
tionship of the Union of South Africa (supra note 2) to the Commonwealth will also 
be considered at the 1961 Conference. 

*From the definition of the position and mutual relation of the Members of the 
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the Commonwealth’s] independent member nations, and, as such, the 
head of the Commonwealth.” 

The original constitutions of the individual Members of the Com. 
monwealth, while worked out by, and with, the representatives of the 
territories concerned, were enacted in the form either of Statutes of t 
the United Kingdom Parliament, or of Orders-in-Council of the 
British monarch, according to the constitutional status of the territory 
before achieving “Dominion status” or independence. The Constitution ( 
which was to govern Ghana during the first years of its life as a I 
sovereign State was the Ghana (Constitution) Order in Council, 1957, 
of February, 1957. ‘ 


THe MonarcHicaL ConsTITUTION oF GHANA (1957) 


The basic law of Ghana of 1957 was that of a constitutional monarchy 
and parliamentary democracy on the British model. The executive 
power was, nominally, vested in the Queen and the Governor General 
as her representative. It was the Cabinet, however, consisting of mem- 
bers of Parliament, that was charged with the general direction and 
control of the government of Ghana. It was expressly provided that the 
Cabinet should be collectively responsible to Parliament. Members of 
Parliament were elected by secret ballot on the basis of adult suffrage, 
Every citizen of Ghana, without distinction of religion, race, and sex, not 
suffering from any incapacity was given the right to vote. The Consti- 
tution of 1957 also provided for Regional Assemblies. It guaranteed the 
office of Chief as existing by customary law and usage. It enjoined 
Parliament to establish a “House of Chiefs” for each Region, and a 
State Council for the determination of all matters of a constitutional 
nature arising within the area of its authority involving a Chief. The 
Constitution contained a number of what in the terminology of 
the constitutional law of some Commonwealth countries is called 
“entrenched clauses” which could be amended or repealed only by 
a special procedure more difficult than that of ordinary legislation. 
These included the prohibition of the enactment of laws which would |__ 
“make persons of any racial community liable to disabilities to which | 
persons of other such communities are not made liable.” The Consti- | 
tution also prohibited the enactment of laws “depriving any person of | 


as = «= 2 45 jm mec A5 . - p~et —- 865 Ww 
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British Commonwealth of Nations contained in the so-called Balfour report of 1926 | i 
(Cmd. 2768). 
7From the Declaration of the Commonwealth Conference, 1949, made when India 
was about to adopt her Republican Constitution, but desired “to continue her full : 
membership of the Commonwealth of Nations.” ; 
8 Statutory Instruments, 1957, No. 277. See also Ghana Independence Act, 195/, 
enacted by the United Kingdom Parliament to make provision for, and in connection 
with, the attainment by the Gold Coast of fully responsible status within the British 
Commonwealth of Nations. 
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his freedom of conscience or the right freely to profess, practise and 
propagate any religion.” The Constitution contained safeguards against 
expropriation, required payment of adequate compensation, and pro- 
vided for access to the Supreme Court. Any laws in contravention of 
these prohibitions would have been void to the extent of such contra- 
vention. The Supreme Court had original jurisdiction in all proceedings 
in which the validity of any law was called in question. Thus, the 
Constitution of 1957 imposed limits upon the legislative power of the 
Parliament of Ghana. 

In the constitutional law of some countries of the Commonwealth 
“entrenched provisions” of this kind have raised problems of con- 
siderable complexity. By achieving “Dominion status” or independence 
a previously dependent territory was freed of the restriction applicable 
to British colonies, viz. that colonial laws which are repugnant to 
United Kingdom Statutes or Orders extending to the colony shall, 
to the extent of such repugnancy, be void and inoperative.’ If the 
“Dominion” can repeal any United Kingdom Act, it can, it was argued, 
also repeal that United Kingdom Act which contained its constitution, 
including the “entrenched clauses” of that constitution. In Canada, 
Australia, and New Zealand this consequence was avoided by inserting 
appropriate saving clauses in the Statute of Westminster, 1931. In the 
Union of South Africa, with regard to which no provisions protecting 
the “entrenched clauses” of the South-African Constitution had been 
made, these led to constitutional controversies of the first magnitude 
and to significant litigation.*® In Ghana this problem was settled by 
an amendment to the Constitution of 1957, the Constitution (Repeal of 
Restrictions) Act, 1958. This Act, which was itself adopted in compli- 
ance with the procedure for constitutional amendments, repealed those 
of the provisions of the Constitution of 1957 which provided for these 
special amending procedures (e.g. a two-thirds majority). A later 


®Colonial Laws Validity Act, 1865, s.2; cf. Statute of Westminster, 1931, s.2. 

10 Among the “entrenched clauses” of the Constitution of the Union of South Africa 
(South Africa Act, 1909) have been the prohibition to disqualify a voter entitled to 
vote under the pre-1909 law of the Cape Province by reason of his race or color only 
and the provision setting forth the equality of the English and Dutch languages. De- 
parting from a precedent (Ndlwana v. Hofmeyer, N.O. [1937] A.D. 229, pp. 352/3) 
the Supreme Court of South Africa (Appellate Division) considered that the “en- 
trenched clauses” had not been affected by the Statute of Westminster, 1931. That 
Statute had given the Parliament of the Union full power of legislation, but it did 
not repeal the provision which required that entrenched provisions could be amended 
only at a joint sitting of both Houses by a majority of two-thirds. An Act of 1951 
adopted by simple majority of the two Houses sitting separately, providing for separate 
representation of the “European” and “Non-European” voters was therefore uncon- 
stitutional and invalid (Harris v. Minister of the Interior [1952 (2)] S.A. 418). The 
Court also held unconstitutional the High Court of Parliament Act, 1952, which at- 
tempted to circumvent this decision by making Parliament itself a “Court of Law” to 
which an appeal would lie from the decision of the Appellate Division of the Supreme 
Court (Minister of the Interior v. Harris [1952 (4)] S.A. 769.) 
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amendment to the Constitution of 1957, the Constitution (Amend. 
ment) Act, 1959, dissolved all the Regional Assemblies and provided 
that no further elections to such assemblies shall be held. 


THE PREPARATION, APPROVAL, AND ENACTMENT OF THE 
REPUBLICAN CONSTITUTION 


When the Government of Ghana started the proceedings to replace 
the monarchical Constitution of the country by a republican Consti. 
tution, the legislature of Ghana was equipped with authority to effect 
this change through an ordinary law to be adopted by the Assembly 
by simple majority. The limitations on the legislative power of Member 
States of the Commonwealth which made enactments repugnant to 
imperial statutes inoperative, or which purported to prevent Dominion 
legislatures from making laws having extraterritorial operation, had 
been swept away a long time before. It had been doubted in 1926 
whether a Dominion legislature could take away a right forming part 
of the “royal prerogative,’ but after the enactment of the Statute of 
Westminster, 1931, it was held that there was no longer any doubt in 
this regard.” 

Nevertheless, the Government of Ghana set in motion elaborate 
machinery for the consultation of the people before Parliament enacted 
the new Constitution. In February, 1960, the Government submitted to 
the National Assembly, and the National Assembly approved, a Bill 
making provision for the holding of a plebiscite on the future form of 
the Constitution of Ghana. In March, the Government published a 
White Paper** explaining the Government Proposals for a Republican 
Constitution and containing the draft of the Constitution itself. After 
the Assembly had endorsed the draft, the people were asked in a 
plebiscite “whether they approve the main provisions of the draft 
Constitution. If this approval is given the Constitutional Assembly will 
clearly be in duty bound to enact a Constitution along the lines of that 


11 Nadan v. The King [1926] A.C. 482. The decision of the Judicial Committee of the 
Privy Council declared invalid a Canadian Statute purporting to abolish the right to 
grant special leave to appeal to the Privy Council in criminal cases. 

12 British Coal Corporation v. The King [1935] A.C. 500. The Judicial Committee 
interpreted the Nadan case, cited in the preceding footnote, as not having rested upon 
the argument that a Dominion legislature could not touch upon a right vested in the 
Crown. It explained that the reasons for the decision of the Nadan case had been the 
repugnancy of the Canadian Statute to the Privy Council Acts of the United Kingdom 
of 1833 and 1844 and its purported extraterritorial operation, limitations which had 
been abolished by the Statute of Westminster enacted in 1931, i.e. after the rendering 
of the decision in Nadan (1926) and before the decision in British Coal Corporation | 
(1935). As a consequence, a section of the Canadian Statute couched in identical terms 
with those voided in 1926, was upheld in 1935. See also Attorney-General for Ontario v. | 
A/G. for Canada [1947] A.C. 127. 

13 White Paper No. 1/60, March 7, 1960. The quotations which follow in the text 
are taken from this White Paper unless another source is indicated. 
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approved by the people.” The White Paper also stated that the Govern- 
ment would not “consider itself bound to introduce into the Constituent 
Assembly a Constitution Bill which follows word for word the attached 
draft. Indeed the time table for the enactment of the Constitution has 
been specially designed in order to give ample opportunity for the 
examination of the details of the Constitution, and it may well be that 
changes of detail, arrangement, and emphasis will be found desirable. 
It will be the duty of the Constituent Assembly, after the people have 
given their verdict upon the Constitution, to consider each Article and 
see whether it adequately fulfils the purpose for which it is intended.” 
Thus, in accordance with British tradition, Parliament retained the 
last word. It had the responsibility for the implementation in detail of 
the principles approved in the plebiscite. 

The plebiscite was held between the 19th and 27th April, 1960. It is 
reported that 54% of the total of registered voters cast their votes. 
“Of 2,098,651 registered people, 1,140,165 voters went to the polls.” 
Out of this, 1,008,740 voted yes and 131,425 no to the Constitution.” 

The Constitution as eventually enacted by the Constituent Assembly 
differs in several, by no means unimportant, respects from the original 
draft. 


GHANA AS A SOVEREIGN, UNITARY REPUBLIC 


Under the new Constitution Ghana is a sovereign unitary Republic. 
The power to provide a form of government for Ghana other than 
that of a Republic or for the form of the Republic to be other than 
unitary is reserved to the people (Art. 4). It will be seen later in this 
article that in the new basic law Ghana has reverted to the system of 
“entrenched clauses” of the Constitution, which it had abolished in 
1958. Power to enact an alteration of an “entrenched clause” of the 
Constitution can be conferred on Parliament only by a decision of a 
majority of the electors voting in a referendum ordered by the President. 
(Art. 20 (2) ). In the White Paper the Government asked the people 
“by voting for the draft Constitution, to show that they believe in the 
unity of Ghana and reject any form of federalism. The Government 
will consider a vote in favor of the draft Constitution as a mandate to 
maintain the unity of Ghana.” 


Guana’s MEMBERSHIP IN THE COMMONWEALTH 


No provision is included in the Constitution in regard to the mem- 
bership of Ghana in the Commonwealth. However, the White Paper 
had indicated the Prime Minister’s intention to attend the Conference 
of Commonwealth Prime Ministers and, in the event of a popular vote 


_ Press Release on “Final Results of Constitutional Plebiscite and Presidential Elec- 
tion,” Information Section, Embassy of Ghana, Washington, D. C., May 3, 1960. 













































640 THE AMERICAN JOURNAL OF COMPARATIVE LAW [Vol.9 19 
in favor of the draft Constitution, to inform the Conference that Ghana C 
would become a Republic, but would wish to remain within the ol 
Commonwealth. This the Prime Minister did on May 10, 1960. The st 
relevant passages of the Commonwealth Conference Communiqué of bi 
May 13, 1960, are modelled on the analogous declaration made in th 
April, 1949, relating to the adoption of a Republican Constitution by dr 
India, and read as follows: en 
“The meeting was informed that, in pursuance of the recent - 
plebiscite, the Constituent Assembly in Ghana had resolved that “s 

the necessary constitutional steps should be taken to introduce a 
republican form of Constitution in Ghana by July 1, 1960. In notify. In 
ing this forthcoming constitutional change, the Prime Minister of th 
Ghana assured the meeting of his country’s desire to continue her th 
membership of the Commonwealth and her acceptance of the . 
Queen as the symbol of the free association of its independent . 
member nations and as such the Head of the Commonwealth. Al 
“The heads of delegations of the other member countries of the . 
Commonwealth assured the Prime Minister of Ghana that the of 

present relations between their countries and Ghana would re- 
main unaffected by this constitutional change and they declared ps 
that their Governments would accept and recognize Ghana's 1 
continued membership of the Commonwealth.”* “ 
AUTHORITY TO SURRENDER THE SOVEREIGNTY OF GHANA TO A UNION oF th 
AFRICAN STATES AND TERRITORIES s 
The idea of African unity has found strong expression in the new “re 
Constitution. The White Paper says, “The Government realises that the tio 
present frontiers of Ghana, like so many other frontiers on the African at 
continent, were drawn merely to suit the convenience of the Colonial a 
Powers who divided Africa between them during the last century.” In of 
the Preamble to the Constitution, the people of Ghana express the [the 
hope that they may by their actions “help to further the development - 
of a Union of African States.” In the declaration which the President ol 
of Ghana shall make immediately after his assumption of office, he is No 
to declare his adherence to certain fundamental principles. These in- 
clude the principles “That the union of Africa should be striven for ool 
by every lawful means and, when attained, should be faithfully pre- Stat 
served”; and “That the Independence of Ghana should not be sur- Me 
. i aval 
rendered or diminished on any grounds other than the furtherance of the 
African unity.” (Art. 13). This is not all. “In the confident expecta- Cor 
tion of an early surrender of sovereignty to a union of African states | ie 
and territories, the people now confer on Parliament the power to rae 





provide for the surrender of the whole or any part of the sovereignty Afr 
of Ghana.” (Art. 2). Without the necessity of formally amending the |“ 
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Constitution, the Parliament of Ghana can give up the sovereignty 
of Ghana in favor of a larger African State.*® In proposing this con- 
stitutional provision, the drafters apparently considered also less am- 
bitious solutions than a pan-African Union. “Apart from facilitating 
the entry of Ghana into a Union of African states and territories, the 
draft Constitution is also designed to enable peoples who are at pres- 
ent outside Ghana but who are linked by racial, family and historical 
connections with Ghanaian peoples to join them in one integrated 
state.” 

The Constitution of Guinea of 1958 contains similar provisions. 
In its Preamble, the State of Guinea “affirms its resolve to strive to 
the utmost to achieve and consolidate the Unity in Independence of 
the African Fatherland.” It also “unreservedly supports any policy de- 
signed to establish the United States of Africa.” Article 34 of the Con- 
stitution of Guinea states: “The Republic may conclude with any 
African State agreements providing for association for the establish- 
ment of a community and involving partial or total relinquishment 
of Sovereignty with a view to the achievement of African Unity.” 

The Constitution of the Republic of Cameroun of 21 February 1960 
contains in its Preamble a similar, though less emphatic statement: 
“The people of Cameroun hereby affirm their belief in the value of 
close co-operation between African States in order to form an inde- 
pendent and free African Union.” *° Also some of the Constitutions of 
the Republics of the French Community have references to African 
unity in the Preambles of their Constitutions. The Constitution of the 
Central African Republic of 16 February 1959 says that that Republic 
“resolves to make every effort to realize African unity.” The Constitu- 
tion of Senegal of 24 January 1959 contains similar wording and aims 
at the realization of African unity “within the framework of a demo- 





15Tn 1959, Guinea and Ghana announced that they have agreed on the establishment 
of a union, to become the nucleus of a union of West-African States. No details about 
the constitutional arrangements concerning this union have become known, however. 
In November, 1960, it was announced after a visit of President Nkruma of Ghana in 
Bamako, the capital of Mali, that he and President Keita of Mali had agreed upon the 
plan for the establishment of a joint legislature of the two States (New York Times, 
November 28, 1960). On December 24, 1960, after a meeting of the Presidents of 
Ghana, Guinea, and Mali in Conakry, the capital of Guinea, it was announced that 
they had decided on a union, on the promotion of a common economic and monetary 
policy, on common diplomatic representation, and on meetings of the three heads of 
States to be held several times a year (New York Times, December 25, 1960). 

16 While this article was being printed, new Constitutions of Senegal and Mali became 
available to the writer. The Constitution of Senegal of 26 August 1960 declares that 
the Republic will spare no effort to accomplish African unity. In the Preamble to the 
Constitution of Mali of 22 September 1960, that Republic, no longer a Member of the 
French Community, affirms its desire to accomplish the political, economic and social 
unity indispensable to the assertion of the African personality as well as its determina- 
tion to pursue its efforts to realize African unity. The Constitution of the Central 
African Republic of 1959, referred to in the text, has been repealed. The new Consti- 
tution, replacing it, is not yet at the writer’s disposal. 
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cratic federation.” The Preamble to the Constitution of the Sudan 
Republic (now Mali) of 23 January 1959 reaffirms the aim of the people 
of Mali to continue their effort for African unity.” 

Provisions of the type just referred to also exist in other parts of 
the world. The Constitution of the Hashemite Kingdom of Jordan, 
of January 1, 1952 provides in Art. 1 that “the people of Jordan form 
part of the Arab nation.” Similarly, the Constitution of the Republic of 
Syria of June 21, 1953, stated that “the Syrian people form a part of 
the Arab nation” and went on to provide that, “the State shall, within 
the frame of sovereignty and republican régime, endeavor to realize 
the unity of this nation.” (Art. 1/3). In the Constitution of the Re. 
public of Egypt, 1956, the people of Egypt declared “that we form an 
organic part of a greater Arab entity, and are aware of our responsi- 
bilities and obligations towards the common Arab struggle for the 
glory and prestige of the Arab Nation” and emphasized “that the 
Egyptian people are an integral part of the Arab Nation.” In the proc- 
lamation of February 1, 1958, by which Syria and Egypt were merged 
into the United Arab Republic, “the participants declared that their 
unity aims at the unification of all Arab peoples and affirm that the 
door is open for the participation of any Arab state desirous of joining 
them in a union or federation.” Shortly afterwards the “Union named 
the United Arab States” was established, composed of the United Arab 
Republic, the Kingdom of Yemen “and those Arab States which will 
agree to join this Union.” (Art. 1 of the Charter of the United Arab 
States of March 8, 1958). The Iraq-Jordan Agreement proclaiming 
the short-lived “Arab Federal State” of February 14, 1958, provided 
that the Federal State will be open to all other Arab States who wish 
to join. The Constitution of the Republic of Iraq of July 27, 1958 
states that the State of Iraq is an integral part of the Arab nation. 
(Art. 2). The Constitution of the Tunisian Republic of July 25, 1957 
proclaims the determination “to remain true to the ideal of a Union 
of the Great Maghreb, to their membership of the Arab Family” and 
provides that “the Tunisian republic is a part of the Great Maghreb 
and is working for its unity, within the framework of common in- 
terests.” (Art. 2). When, in May, 1960, the King of Morocco announced 
the establishment of a “Presidential system within a monarchy” and 
stated that he would promulgate a Constitution for Morocco before 
the end of 1962, he also declared that he would work for the unification 
of the Maghreb.”* 


17 African opinion is, however, by no means unanimous on this question. The Prime 
Minister of Nigeria stated in the General Assembly of the United Nations on October /, 
1960, that he did not think that ideas of political union were practicable in the im- 
mediate future. He did not rule out the possibility of eventual union, but for the 
present it was unrealistic to expect countries to give up the sovereignty which they have 
so recently acquired. (UN doc. A/PV. 893.) 

18 New York Times, May 24, 1960. 
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Provisions of a related though different type also appear in recent 
European Constitutions which provide for the transfer of sovereignty to 
international organizations. The Preamble to the French Constitution 
of 1946 contained the declaration that “on condition of reciprocity 
France accepts the limitations of sovereignty necessary to the organ- 
ization and defense of peace.” This principle was reaffirmed in the Pre- 
amble to the French Constitution of 1958. Art. 24 of the Basic Law 
of the Federal Republic of Germany of 1949 provides that by statute, 
without formal amendment of the Constitution, sovereign rights can 
be conferred on international institutions and that limitations of the 
sovereign rights of the Federal Republic can be agreed to within the 
framework of a collective security system. Art. 67 of the Constitution of 
the Netherlands, as revised in 1953, is to the effect that “by or in virtue 
of an agreement certain powers with respect to legislation, adminis- 
tration and the courts may be conferred on organisations based on in- 
ternational law.” The Danish Constitution, as amended in 1953, con- 
tains similar, though more rigid, provisions. 

The similarity between these provisions of Constitutions of Euro- 
pean, African, and Arab countries is limited, however, to their legal 
aspect: all three types of provisions are intended to facilitate, or at 
least to propagate, the surrender of sovereignty in favor of a larger 
community. Politically, there are fundamental differences between 
them. The Arab constitutions contemplate the creation of larger na- 
tional communities, those of Ghana and Guinea aim at African unity, 
the European texts intend to favor the international community and 
supranational regional groupings. 


THE ExecuTIvE Power 


The executive power of the State of Ghana is conferred upon the 
President, the Head of the State. In the exercise of his functions the 
President acts in his own discretion and is not obliged to follow advice 
tendered by any other person (Art. 8). The effect of this provision is 
that the President is not bound by the advice of his Ministers, but, 
subject to the provisions of the Constitution, is master of his own deci- 
sions. This distinguishes him from a constitutional monarch in the 
British system, and also from the President of France during the Third 
and Fourth Republics under the Constitutions of 1875 and of 1946, from 
the President of Italy under the Constitution of 1947, the President of 
India under the Constitution of 1949, and the President of the Federal 
Republic of Germany under the Basic Law of 1949. The President of 
Ghana combines the functions of the Queen and of the Prime Minister, 
as they exist in the British Constitution and as they existed in the 
Constitution of Ghana of 1957. He is Head of State and Prime Min- 
ister. This distinguishes him from the President of the Fifth French 
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Republic, under whom, and subject to whose “arbitrage,” there func. 
tions a government which is responsible to Parliament and is presided 
over by a Premier Ministre, whom the President appoints and whose 
tenure of office the President terminates. 

The combination of the functions of Head of State and Prime 
Minister makes the position of the President of Ghana similar to that of 
the President of the United States of America. Like his American 
counterpart, he is not responsible to Parliament. He “is responsible to 
the people.” His position is, however, different from that of the Presi. 
dent of the United States in several important respects, owing to the 
fact that the Constitution of Ghana has not adopted the American 
system of checks and balances and of the strict separation of the execu. 
tive and legislative branches of government. Unlike the American 
President, the President of Ghana can dissolve the National Assembly; 
unlike the Prime Minister of the United Kingdom, the President of 


Ghana cannot be unseated by the Legislature. If the President of Ghana f 


dissolves the National Assembly, he automatically ends his own term 
of office: he must either retire from office or submit himself for te. 
election. In other respects, too, there is a far stronger organic inter. 
dependence between the President and the Legislature of Ghana than 
between the President of the United States and the Congress. As far a 
this can be brought about by constitutional law, the President of Ghana 
is the Leader of the majority party in the Assembly. The National 
Assembly of Ghana, or its members, play a decisive role in the election 
of the President. 

The Cabinet consists of the President himself and of Ministers whom 
he appoints from among the members of Parliament. The fact that 
they are members of the legislative body distinguishes the Ministers 


of Ghana from the members of the United States Cabinet. Otherwis | 
their position is similar. The Ministers of Ghana assist the President | 
in his exercise of the executive power, take charge under his direction | 
of such Departments of State as he may assign to them, and their ap | 
pointment may at any time be revoked by the President. Subject to | 
the powers of the President, the Cabinet is charged with the genera | 
direction and control of the Government of Ghana. The Constitution | 
of 1960 does not retain the express provision of that of 1957 that the | 


Cabinet shall be collectively responsible to Parliament. 


Tue ELECTION OF THE PRESIDENT 


The election of the first President of Ghana is not regulated in the 
Constitution; it preceded the Constitution. He was chosen in Aptl 
1960 simultaneously with the holding of the plebiscite on the Re 





publican Constitution. The then Prime Minister, Dr. Kwame Nkrv | 
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mah, received one million votes against 125,000 votes for the Opposition 
candidate, Dr. J. B. Danquah.”” 

As far as the election of subsequent Presidents is concerned the fol- 
lowing provisions apply: An election of a President is held whenever 
(a) the National Assembly is dissolved, (b) the President dies, or (c) 
the President resigns his office. The procedure followed in case (a) 
is different from that followed in cases (b) and (c). 

If the election of the National Assembly coincides with the election 
of the President (case (a)) an ingenious and original system is ap- 
plied to the election of the Head of State. The election of the President 
is decided by preferences given before the General Election by persons 
subsequently returned as Members of Parliament. (Art. 11). Every 
parliamentary candidate can give notice that he supports a particular 
candidate for the Presidency, for which declaration he needs the per- 
mission of the Presidential candidate whom he seeks to support. The 
object of this is to avoid a situation where two or more candidates in 
any parliamentary constituency claim support for the same Presidential 
candidate “thus confusing the electors.” On the other hand, no Presi- 
dential candidate can be nominated unless his nominators are prepared 
to make a declaration to the effect that they believe Parliamentary 
candidates in at least one-half of the constituencies in the country will 
pledge their vote to him if elected. “The reason for this is to make it 
certain that the only persons who can stand for President are those who 
have a chance of commanding a majority in the National Assembly.” 
“Once a Parliamentary candidate has publicly declared his support 
for a Presidential candidate, and has obtained that Presidential candi- 
date’s permission to do so, his decision is irrevocable, and if he is 
elected as a Member of Parliament his vote is automatically cast in favor 
of the Presidential candidate for whom he declared his support. This 
enables the people to have a direct say in the election of the President 
and prevents a parliamentary candidate who has been elected on the 
strength of his pledge to support a particular Presidential candidate 
switching to another candidate without any mandate from those who 
have elected him.” All this, of course, aims at assuring a Parliamentary 
majority for the President and his policy. It also makes for at least one 
powerful political party and for strict party discipline. In Ghana, 
Parliamentary candidates and members of Parliament combine the 
functions of members of the United States Congress with those of the 
Electors under the American Constitution (Art. II, sec. 1 and the 
Twelfth Amendment). In the United States no Senator or Representa- 
tive can be appointed an Elector. In the election procedure which we 
have discussed so far (case (a) above, Presidential election because of 
the dissolution of the National Assembly) the members of the Na- 





19 
Press release, note 14 supra. 
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tional Assembly of Ghana are free agents to about the same extent as 
the members of the Electoral College in the United States, which inst. 
tution, in the words of Mr. Justice Jackson, “has suffered atrophy almost 
indistinguishable from rigor mortis.”*® However, if no one Presidential 
candidate obtains a clear majority of preferences, the President js 
elected by secret ballot by the members of the new Parliament. This js 
a parallel to the task which, under the Twelfth Amendment to the 
American Constitution, in similar circumstances devolves upon the 
House of Representatives. The White Paper explains that “in this 
case, the members are released from their previous declaration of pref. 
erence for a particular Presidential candidate and their duty is to 
choose a President who can command a majority in the Assembly.” 
If the President of Ghana dies, or resigns his office (cases (b) and (c) 
above) the successor is elected by secret ballot of the Members of 
Parliament. All these provisions apply only if the election is “con- 
tested,” i.e. if there are at least two candidates. The Constitution thus 
seems to contemplate situations where there is only one candidate for 
President. That such is the case, cannot, it is submitted, become ap- 
parent before the preferences of Parliamentary candidates and the 
results of the Parliamentary elections are known or until the result of 
a secret ballot is announced. It has already been indicated above that 
the Presidential election of April, 1960, was contested, though one of 
the two candidates won an overwhelming majority (eight to one). 


Tue LEcIsLaATIVE PowER 


Ghana has a unicameral legislature. In its election every citizen of 
Ghana who has attained the age of twenty-one years, without dis- 
tinction of sex, race, religion or political belief, is entitled to one vote 
to be cast in freedom and secrecy. Absence, infirmity of mind or 
criminality are recognized as grounds for disqualification (Arts. 21 
and 1). These principles also apply in the case of referenda (Art. 20) 
and have also governed the plebiscite of April, 1960, by which the Re- 
publican Constitution was approved and the first President of the Re- 
public named. The Constitution provides that “so much of the legisla- 
tive power of the State as is not reserved by the Constitution to the 
people is conferred on Parliament” (Art. 20(2)). It also states that 
“apart from the limitations referred to in the preceding provisions of 
this Article, the power of Parliament to make laws shall be under no 
limitation whatsoever” (Art. 20(6)). The provisions, the repeal or 
alteration of which is reserved to the people can, as already stated, be re- 
pealed or altered by Parliament only if the power to do so is conferred 
on Parliament by a referendum. The referendum must be ordered 


20 Ray v. Blair, 343 U.S. (1952) 233. 
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by the President and conducted in accordance with the principle that 
every citizen without distinction of sex, race, religion or political belief 
casts one vote. For this reason, the Parliament of Ghana, unlike the 
Parliament of the United Kingdom, but like the Congress of the United 
States, is a “non-sovereign law-making body,” to apply the distinction 
propounded by Dicey seventy-five years ago.” It will be noted that the 
President of Ghana is a necessary party to the amending procedure. 
It is he who “orders” the referendum, while the President of the United 
States plays no role in the process of amending the American Constitu- 
tion (Art. V, Const. of the U.S.A.). The provisions of the Constitution 
of Ghana which require the authority of a referendum for their amend- 
ment include those setting forth universal and equal franchise, the 
status of Ghana as a unitary Republic, the office and powers of the 
President, the Cabinet, and the Ministers, the legislative powers of 
Parliament and the requirement of a plebiscite for the amendment of 
entrenched clauses, the power of the President to dissolve Parliament, 
the provision that no Parliament shall last more than five years, the 
judicial power of the Supreme Court, the tenure of office of judges, 
Parliament’s power to levy taxes and its exclusive power to raise armed 
forces. The authority to repeal the “special powers” of the first Presi- 
dent of Ghana, to be discussed later in this article, is also “reserved to 
the people.” 

Parliament cannot divest itself of any of its legislative powers (Art. 
20(3)). From this rule there is, however, one exception: Parliament 
has, as already described, the power to provide for the surrender of the 
whole or any part of the sovereignty of Ghana to a union of African 
states and territories (Art. 2). 

No person or body other than Parliament shall have power to make 
provisions having the force of law except under authority conferred by 
Act of Parliament (Art. 20(5)). This provision appears to confer upon 
Parliament the monopoly of law-making, while not preventing it from 
allowing delegated legislation. Later in this article reference will be 
made to the provision, expressly setting forth the principle of stare 
decisis (Art. 42(2)) which might be considered by some to give the 
sanction of the Constitution to the power of judges to shape the law.” 
Whatever the merits of such a contention, there is no doubt that an- 
other provision of the Constitution (Art. 55(2)) represents an im- 
portant inroad into the law-making monopoly of Parliament. This 
provision which was not contained in the original Government pro- 
posals and draft Constitution invests the first President of Ghana 
during his initial period of office with legislative powers. “The First 
President may, whenever he considers it to be in the national interest 





*! Dicey, The Law of the Constitution (First Edition, London, 1885) Lecture III. 
*2 See below at p. 648. 
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to do so, give directions by legislative instrument.” (Art. 55(2)). A 
“legislative instrument” may alter (whether expressly or by implica. 
tion) any enactment other than the Constitution. Like an Act of Parlia. 
ment, it is subject to judicial review as to its constitutionality. It is of 
interest that “for the purposes of this article, the first President’s initial 
period of office shall be taken to continue until some other person 
assumes office as President” (ibid, par. 5) (italics added). The provision 
setting forth the legislative power of the First President is one of the 
clauses the repeal or alteration of which is reserved to the people, ie, 
requires a referendum ordered by the President himself. 


JupictaL Review oF LEGISLATION 


Having decided to make the Parliament of Ghana a non-sovereign 
body, a legislature which cannot, on its own authority, legislate on 
those subjects which are regulated by the entrenched provisions of the 
Constitution, the authors of the Constitution had also to provide an 
answer to the question of whether, and by whom, decisions on the 
constitutionality of Acts of Parliament (and also of Presidential legis. 
lative instruments) could be rendered. In this regard, the Constitution 
provides that “the Supreme Court shall have original jurisdiction in 
all matters where a question arises whether an enactment was made in 
excess of the powers conferred on Parliament by or under the Consti- 
tution.” (Art. 42(2)). If any such question arises in a lower Court, 
the hearing shall be adjourned and the question referred to the Supreme 
Court for decision. 


FUNDAMENTAL PRINCIPLES 


Art. 13 of the Constitution provides that after his assumption of 
office the President shall declare his adherence to a series of “funda- 
mental principles.” The principles relating to the striving for the real- 
isation of African unity have already been mentioned. The President 
has also to declare that no person shall suffer discrimination on grounds 
of sex, race, tribe, religion or political belief; that Chieftaincy in 
Ghana shall be guaranteed and preserved; that every citizen of Ghana 
shall receive his fair share of the produce yielded by the development 
of the country; that subject to such restrictions as may be necessary 
for preserving public order, morality or health, no person shall be 


deprived of freedom of religion or speech, of the right to move ant | 
assemble without hindrance or of the right to access to courts of law; | 
and that no person shall be deprived of his property save where the | 
public interest so requires and the law so provides. Under the draft Con- | 
stitution the President would have had to declare that nobody shall be | 


deprived of his property without adequate compensation; the referenct 
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to adequate compensation does not appear in the final text of the 
Constitution. 

It will be seen that these “fundamental principles” relate to very dif- 
ferent subjects. Some of them relate to the general policy of the State 
in foreign affairs, such as those which have to do with African unity. 
Others proclaim fundamental human rights, such as the protection 
against discrimination, freedom of religion or speech, freedom of as- 
sembly, right of access to courts of law and the right to property. Others 
aim at the preservation of traditional institutions in Ghana (the Chief- 
taincy). Finally the principle that every citizen should receive his fair 
share of the produce yielded by the development of the country relates 
to the economic and social policy to be followed. What is the legal and 
constitutional effect of this declaration which the President is under 
a duty to make? Are these “fundamental principles” legally binding 
or do they only set forth a programme? In case they should be legally 
binding, do they bind the executive only or also the legislature? If the 
latter were the case they would amount to limitations of the law- 
making power of Parliament in addition to those which flow from the 
entrenched clauses of the Constitution dealt with in the preceding 
section of this paper. Perhaps a review of similar formulae in Constitu- 
tions of other countries which have come into being since the first 
World War may throw some light on this question. 

The Republican Constitution of Germany of 1919, the Constitution 
of Weimar, in its Chapter II (Articles 109 to 165) set forth the “Funda- 
mental Rights and Duties of Germans” and, in five separate sections, 
dealt with “the individual,” “community life,” “religion and religious 
associations,” “education and schools” and “economic life.” It covered 
the traditional civil and political rights and liberties, and was to this 
extent comparable to the Bill of Rights contained in the first ten 
Amendments to the Constitution of the United States. It also pro- 
claimed a series of policies of the State which, a generation later, under 
the aegis of the United Nations, became known as “economic, social 
and cultural rights” as distinguished from “civil and political rights.” 
The Republican Constitution of Spain of 1931 took over many of the 
ideas of the Constitution of Weimar in a part devoted to the “Rights 
and duties of Spaniards.” It clearly separated these rights in two chap- 
ters, one dealing with “Individual and Political Guarantees” (Articles 
25-42), the second entitled “family, economic conditions and culture.” 
This dichotomy of the Spanish basic law was taken over by the Consti- 
tution of Ireland of 1937, where we find a division into “fundamental 
rights” (Articles 40-44) and “directive principles of social policy” 
(Article 45). On the latter it is expressly stated that their application 
“in the making of laws shall be the care of the Oireachtas exclusively, 
and shall not be cognizable by any court. . . .” The Constitution of 
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India of 1949 juxtaposes “fundamental rights” (Articles 12-35) and 
“directive principles of State policy” (Articles 36-51). It provides on 
the latter that they are not enforceable by any court but adds that they 
are “nevertheless fundamental in the governance of the country” and 
that “it shall be the duty of the State to apply these principles in 
making laws.” In the Constitution of Pakistan of 1956 the role of “di. 
rective principles of State policy” (Articles 23-31) as distinct from the 
“fundamental rights” (Articles 3-22) was similarly defined: “The 
State shall be governed in the formulation of its policies by the provi- 
sions of this part but such provisions shall not be enforceable in any 
court.” The Constitution of Pakistan of 1956 was abrogated in 1958 
but it was provided that notwithstanding this abrogation Pakistan 
“shall be governed as nearly as may be in accordance with the late 
Constitution.”~ 

The position of the “fundamental principles” in the Constitution of 
Ghana seems to differ from that in the States just mentioned in several 
respects. In the Constitutions of Ireland, India, and Pakistan just quoted 
the “directive principles” form part of their operative text albeit en- 
forcement in the courts is expressly withheld from them. In Ghana they 
are introduced into the body of the Constitution in the form of a 
declaration by one office-holder, the President. In the Constitutions of 
Republican Germany and Spain, of India, Ireland, and Pakistan, the 
principles are set forth side by side with, and are additional to, a bill 
of rights. In these Constitutions, some of the principles to be declared 
by the President of Ghana are part of the bill of rights and therefore 
of the legally enforceable provisions of the Constitution. In the Re 
publican Constitution of Ghana, on the other hand, traditional civil 
and political rights are found among the fundamental principles to 
be declared by the President along with declarations of policy on 
foreign affairs and of economic and social policy. In the Constitution 
of Ghana of 1957 some of the fundamental rights of man, such as pro- 
tection against discrimination, freedom of religion, speech and assem- 
bly, were not only part of the legally enforceable provisions of the 
Constitution but had in addition in the original Constitution before the 
amendment of 1958, the increased protection of “entrenched clauses.” 
There is no reason to assume that it was the intention of the authors of 
the Republican Constitution of Ghana to withhold enforceability and 
protection by the Constitution from such fundamental rights as those 
just mentioned. Nevertheless it remains to be seen whether owing to 
the peculiar place these rights have in the Constitution, the Supreme 
Court of Ghana will assume authority to declare a law which was duly 
enacted void merely on the ground that it is repugnant to the “funda- 
mental principles” to which the President has promised to adhere. The 





23 Laws (Continuance in Force) Order, 1958, at Pakistan. 
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Constitution reserves to the people the power to repeal the article relat- 


Ne ing to the solemn declaration by the President (Art. 13) and also to 
nd alter its provisions otherwise than by the addition of further paragraphs 
ts to the declaration. This does not conclusively solve our problem, how- 
di ever, because while it “entrenches” the text of the declaration, it does 
the not say what the legal effect of the declaration is. Whatever the reply 
The may be, it would appear that the President has the duty to veto a law 
on which is repugnant to his declaration when it is presented to him for 
any his assent. It might also be assumed that the first President of Ghana 
58 is not expected to give directions by legislative instrument under his 
stan “special powers” which would be repugnant to the solemn declaration 
late he was obliged to make, and did make, on his assumption of office. 
n : THE Power oF VETO 
era 
oted This is not the place to go into the history of the right of the Crown, 
- en or of its representative, the Governor or Governor-General, to withhold 
they the Royal assent from a Bill duly passed by a Colonial or Dominion 
of a legislature and to reserve it “for the signification of His Majesty’s pleas- 
1s of ure,” and the eventual nullification of the power to disallow Dominion 
, the legislation on the advice of the United Kingdom Government. This is 
| bill part and parcel of the history of the development of “Dominion status” 
ared in the twenties and thirties of this century. When Ghana became inde- 
efore pendent in 1957, the Constitution reserved to the Queen as the Head 
Re of State, the power to “disallow” legislation. When Ghana was a mon- 
civil archy the power of disallowance or veto would have been exercised by 
es to the Queen or the Governor General on the advice of the Government 
y on of Ghana, and not, of course on the advice of the United Kingdom 
ution Government. The White Paper recalls: “Under the existing (i.e. the 
) pro- 1957) Constitution a power is reserved to the Governor-General on be- 
ssem- half of the Queen to veto a Bill passed by the National Assembly. 
f the Under present conditions, if it were necessary to exercise this power, it 
° the would of course be exercised in the Governor-General’s name by the 
oe Government.” In the Republican Constitution a similar power of veto 
ars of is given to the President. His veto is absolute; unlike the veto of the 
y = President of the United States under Art. I (7) (2) of the Constitution 
z ¢- of the United States, the veto of the President of Ghana cannot be 
peti overridden by the legislature. It is of interest to note—and in this re- 
ads gard, too, the position of the President of Ghana differs from that of 
alk the President of the United States—that the President of Ghana is 
The entitled to veto a part of a Bill without vetoing the whole of it. He has, 
‘ inter alia, the right to “signify his assent to a part only of the Bill and 
his refusal to assent to the remainder” (Art. 24). 
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Tue Laws or GHANA 


The article of the Constitution which deals with the “Laws of Ghana” 
(Art. 40) appears to set forth a “hierarchy of norms” by which Re. 
publican Ghana is governed. On the top of the ladder is, of course, the 
Constitution itself (a), followed by enactments “made by or under 
the authority of” the Republican Parliament (b), enactments (other 
than the Constitution) made by or under the authority of the Consti- 
tutional Assembly (c), and enactments of the pre-Republican era, 
which were in force immediately before the coming into operation of 
the Constitution of 1960 (d). 

Legislative instruments issued by the First President have, it seems, 
the same force as enactments of the Parliament established by the Con- 
stitution (item (b) above). 


The Constitution goes on to list: 
(e) the common law, and 
(f) customary law. 


“The common law” means, it is submitted, English common law, 
The draft Constitution had in the corresponding article (39) listed “the 
doctrines of common law and equity, in so far as their application is 
not inconsistent with [certain] indigenous laws and customs or with 
any enactment for the time being in force.” The final text of the 
Constitution does not mention the doctrines of equity among the 
sources of the law of Ghana. 

As far as the term “customary law” (f) is concerned, it apparently 
includes what the draft Constitution had called “indigenous laws and 
customs” and to which it had purported to attribute stronger force than 
to the doctrines of common law and equity, provided the indigenous 
laws and customs were not “repugnant to natural justice, equity and 
good conscience.” The rule that native laws and customs are to be 
applied only if not “repugnant to natural justice, equity and good con- 
science” has for a long time been the law of the Gold Coast and of pre- 
Republican Ghana.” 


THE JUDICIARY 


The Republican Constitution provides for a Supreme Court and a 
High Court, which are the Superior Courts of Ghana. The judicial 
power is conferred on these “Superior Courts” and on such inferior 
courts as may be provided for by law (Art. 41). The Supreme Court i | 


24 The Gold Coast (later Ghana) Courts Ordinance, cap. 4, section 87(1). See Allott, | 
Essays in African Law with special reference to the law of Ghana (London, 1960) 157. 
The phrase “justice, equity and good conscience” has had an interesting history. In 
India, it “was used as a cloak for the introduction of English law by the English judges, 
since they assumed with incredible insularity that the principles of justice, etc. coul 
best be found in the rules of English law” (Allott, op. cit., p. 11). 














1.9 


na” 


the 
der 
ther 
nsti- 
era, 
n of 


ems, 
Con- 


law. 
“the 
on is 
with 
F the 
x the 
ently 
s and 
than 
enous 
y and 
to be 
1 con- 


f pre- 


and a 
idicial 
ferior 


ourt is 


- Allott, | 


0) 157. 
ory. In 
judges, 


>, could © 














1960] SCHWELB!: THE REPUBLICAN CONSTITUTION OF GHANA 653 


the final court of appeal. Reference has already been made to the fact 
that it has original jurisdiction as a constitutional court. The Judges 
of the superior courts are appointed by the President (Art. 45(1)). 
They must not be removed from office “except by the President in pur- 
suance of a resolution of the National Assembly supported by the votes 
of not less than two-thirds of the Members of Parliament and passed 
on the grounds of stated misbehaviour or infirmity of body or mind.” 
(Art. 45(3)). The salary of a judge of a superior court is determined 
by the National Assembly and must not be diminished while he re- 
mains in office (Art. 46(1)). These fundamental attributes of a Rule 
of Law State have their origin in the English Act of Settlement of 
1701; they have also been laid down in Art. III(1) of the Constitution 
of the United States. 

The President appoints one of the Judges of the Supreme Court to 
be Chief Justice of Ghana, who is President of the Supreme Court and 
Head of the Judicial Service. The Chief Justice is entitled to an allow- 
ance additional to his salary (Arts. 44(1) and (2), Art. 46(2)). The 
Constitution provides that “the appointment of a Judge as Chief Justice 
may at any time be revoked by the President by instrument under the 
Presidential Seal.” (Art. 44(3)). The Chief Justice is irremovable as a 
Judge of the Supreme Court. He can, however, be removed from the 
post of Chief Justice. His salary as a judge cannot be diminished while 
he remains in office as a judge. It appears, however, that he can lose the 
allowance of the Chief Justice, if he is removed from that position. 

Reference has been made earlier in this article to the fact that au- 
thority to make laws is vested in Parliament and also in the First Presi- 
dent of Ghana. Ghana being a common law country, the question 
arises as to the role of “judicial legislation” in the new Republic. Judi- 
cial legislation, conceived as a process of changing the existing law, is 
not a legal term of art; it is a term in legal philosophy and political 
science. It has been said that “a system of law expressly sanctioning 
judicial legislation would be a contradiction in terms.”” Judicial law- 
making is, however, a permanent feature of the administration of 
justice in every society. The reconciliation between fact and theory is 
brought about by means of the fiction that the enunciation of the new 
rule is no more than an application of an existing legal principle or an 
interpretation of an existing legal provision. The Constitution of 
Ghana (Art. 42(4)) regulates expressly the authority of judicial deci- 
sions. It provides that the Supreme Court of Appeal shall “in principle” 
be bound to follow its own previous decisions and the High Court, ice. 
the Court of first instance, shall be bound to follow previous decisions 
of the Supreme Court on such questions. The Constitution goes on to 


*5 Sir H. Lauterpacht, The Development of International Law by the International 
Court (London, 1958) 155. 
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provide that “neither court shall be otherwise bound to follow the 
previous decisions of any court on questions of law.” (Art. 42(4)), 
This provision raises complex problems which cannot be examined 
here. It apparently means that decisions of non-Ghanaian courts, in- 
cluding English courts and the Judicial Committee of the Privy Coun- 
cil, lose such binding force upon the courts of Ghana as they may have 
had before. They may, it is submitted, retain their “persuasive au- 
thority”; the judges of Ghana may follow them if they agree with their 
reasoning and effects. 

Different from the question of the authority of decisions of non- 
Ghanaian courts is the question whether under the Constitution ap- 
peals from decisions of the Supreme Court of Ghana to the “Queen 
in Council” i.e. to the Judicial Committee of the Privy Council, are 
possible. The Judicial Committee has been a court of appeal from 
courts of British Dominions and colonies. Since 1931, the “Dominions” 
have had the power to abolish the appeal to the Privy Council by simple 
legislation and have, as stated earlier, availed themselves of this power 
in many cases. The White Paper states that on the establishment of 
the Republic of Ghana “all appeals from the courts to the Judicial 
Committee of the Privy Council in the United Kingdom will be dis- 
continued.” This intention appears to have been given effect in Art. 
42(1) which states that the Supreme Court shall be the final court of 
appeal. 


Tue Powers oF THE NATIONAL ASSEMBLY TO TAX AND TO RaAISsE 
ARMED Forces 


The National Assembly has the power of the purse. No taxation 
shall be imposed otherwise than under the authority of an Act of 
Parliament (Art. 26). The origin of this provision is the English Bill 
of Rights of 1688. The corresponding provision of the American Con- 
stitution is Art. I (8). It would seem that a “legislative instrument” 
issued by the First President under his “special powers” is not an “Act 
of Parliament” within the meaning of the taxation provision of the 
Constitution and that Parliament’s powers in the field of public revenue 
are not affected by the First President’s “special powers.” 

“Annual estimates” shall be laid before the National Assembly of 
Ghana; each head of the annual estimates shall be submitted to the 
vote; the Executive’s hand is strengthened by the proviso that no 
amendment of the estimates shall be moved (Art. 31(2)). This con- 
trasts with the position in the United States where all Bills for raising 
revenue must originate in the House of Representatives and where 
the Senate may propose or concur with amendments as on other Bills 


(Art. I (7)). 
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With respect to the raising of armed forces, the restrictions imposed 
by the Constitution of Ghana are also based on the English Bill of 
Rights of 1688. They bear a close resemblance to those obtaining in the 
United States (Art. I (8) U.S. Constitution). The raising of armed 
forces is the exclusive prerogative of Parliament, and neither the Presi- 
dent of Ghana nor any other person can raise an armed force except 
under the authority of an Act of Parliament (Art. 53, Ghana Constitu- 
tion). As in the case of taxation, the correct interpretation of the Con- 
stitution appears to be that a “legislative instrument” issued by the 
President cannot replace an Act of Parliament in authorizing the 
raising of an armed force. 


Tue RELATIONSHIP BETWEEN THE EXECUTIVE AND THE 
LEGISLATIVE Powers 


The statement of the White Paper that the Republican Constitution 
is not copied from the Constitution of any other country appears to 
have been borne out by the summary analysis of its provisions which 
has been attempted in this article. Nevertheless, the new basic law is 
clearly a descendant of the great family of British Commonwealth 
constitutions. It has the advantages, and also the disadvantages, that 
may be inherent in the British Constitution, where no system of checks 
and balances operates, where there are no /egal limits to what a ma- 
jority of the Legislature or of the voters can do and where the protec- 
tion of political and other minorities against majority rule consists in 
the sense of fairness of the majority rather than in constitutional and 
legal safeguards. 

Basically, the President of the Republic of Ghana is the Prime Min- 
ister of the British system, who has also been invested with some of the 
functions of the British monarch. In several important respects, how- 
ever, the President of Ghana has greater powers than the British Prime 
Minister: 

The merger of the functions of monarch and Prime Minister gives 
to the incumbent of the office increased stature and prestige as well as 
greater influence. It makes the President in substance and in form the 
highest authority also with regard to those few matters for which the 
Prime Minister of the United Kingdom requires the co-operation of 
the Sovereign. Whatever the powers of the Queen or the Governor- 
General on the one hand, and the Prime Minister on the other, may be 
in.other Commonwealth countries—a major constitutional crisis cen- 
tering around this question arose in Canada a generation ago—there 
can be no doubt that the President of Ghana can dissolve Parliament 
at will, while Parliament cannot unseat him. 

Secondly, in the relationship between the President and the Legis- 
lature the power of the former is strengthened by the fact that in the 
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normal case of Presidential elections the members of the National As. 
sembly are not free agents, but bound by the preferences they have 
given before their own election. 

The effect of the entrenched clauses of the Constitution is to 
strengthen, rather than to weaken, the executive power. Where a con- 
stitution requires an increased Parliamentary majority for constitu. 
tional amendments such requirement acts as a check upon the Execu- 
tive as well as upon the Parliamentary majority and offers protection to 
political, regional, racial or religious minorities. The requirement of 
a referendum does not give such protection because in the referendum 
a simple majority of those participating in the vote is sufficient. 

A fourth source of additional strength of the Executive vis-a-vis 
Parliament consists in the unlimited power of Parliament to authorize 
delegated legislation. 

The President’s unlimited right to veto legislation further contributes 
to his dominant position in the constitutional scheme of things. 

The most striking difference between the system now prevailing in 
Ghana and the traditional British system is due, of course, to the 
special powers in the field of legislation given to the First President of 
Ghana. These are, however, limited to his period of office and will not 
be available to his successor. 

The differences from the typical British system are of sufficient 
consequence to warrant the proposition that the system adopted by 
the Republic of Ghana is a Presidential régime sui generis clearly dis- 
tinguishable from all other forms of government both within and out- 
side the British Commonwealth. The “special powers” of the First 
President give to the Constitution—for his period of office—a strongly 
authoritarian character. 
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TAX ASPECTS OF INFLATION 
A STUDY IN MONETARY NOMINALISM * 


I. THe Tax Parapox oF Risinc Prices: THe Economic Facts 


When a tax is assessed on the basis of a fixed rate, and the tax is collected 
without a substantial time lag, as is often the case of sales taxes, increase of 
prices and a proportionate increase in incomes will not affect the tax burden. 
But when the rate is progressive as in the case of most income taxes, when 
fixed exemptions are established, when capital gain is taxed or there is a 
substantial time lag in the assessment and collection of taxes, rising prices 
with a corresponding increase in incomes will change the real burden of the 
tax even without any change in the tax system itself. The change may be an 
increase or a decrease in the real burden depending on the tax system and 
on the velocity of price increases. Some typical examples follow. 


(a) The diminishing relief afforded by fixed exemption. If both incomes and 
the general price level increase (even if the increase, in a hypothetical situa- 
tion, has exactly the same degree) the tax paid will be naturally a larger 
percentage of the income if the exemptions remain the same. If e.g. the 
income of a U.S. taxpayer is $2,400 and he has a spouse and two other depend- 
ents, the total of his personal exemptions will amount to $2,400? and he will 
have no tax to pay. If prices—say—double, and the income of this taxpayer 
doubles also, he will be worse off than before because he will now have to 
pay tax* on his income of $4,800 and the income after taxes will naturally 
pay for less goods and services than had both the income and prices re- 
mained the same. 

This is true of all kinds of exemptions which are granted in a fixed 
amount;* ° and where a maximum is set for deductions, this has the same 


effect.® 7 


1No attempt could be made to undertake a world-wide survey of the effect of infla- 
tion on the tax burden under various tax systems. To illustrate the points of monetary 
law to be brought out, the examples are taken chiefly from the United States federal 
income tax law and the Swiss law on federal defense tax (Wehrsteuer) but occasionally 
reference is made also to other tax systems (e.g. to the tax laws of the Swiss Canton 
Graubiinden, Brazil, or of Hungary). 

Internal Revenue Code, Sec. 151 (b) and (e). 

8 The tax will be $389 according to the Table of I. R. C., Sec. 3. 

* Other examples from the U.S. Internal Revenue Code of 1954: Additional exemp- 
tion of $600 for the taxpayer if he attained the age of 65 before the close of his tax- 
able year; Sec. 151. c. (1). Additional exemption of $600 for spouse over 65 years of 
age; Sec. 151. c. (2). Additional exemption of $600 if taxpayer or spouse is blind; Sec. 
151. (d)(1). Estates are allowed a deduction of $600; trusts distributing currently all 
their income $300; other trusts $100; Sec. 642(b). From amounts received as dividends 
from domestic corporations, $50 may be excluded from gross income; Sec. 116 (a). 
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(6) Application of higher income tax brackets. If the income tax rate is 
progressive,” ° and incomes increase during an inflation to correspond to the 
decrease in the purchasing power of money, the “real” gross income will 
remain constant, but the “real” income after taxes will decrease because the 
higher tax rates will be applicable. 

This increase in tax burden, as far as a particular taxpayer is concerned, 
will not take place if the tax system establishes a maximum rate,”° provided 
the income of the particular taxpayer before the inflationary increase has 
reached the amount where the maximum rate is applicable."* 

(c) Tax on apparent capital gains. When capital assets are sold or exchanged 
during inflation, the sales prices are generally higher than they would have 
been without inflation. In a system which taxes capital gain, there will be an 
apparent taxable surplus realized on these sales, although the “gain” may only 
be nominal and correspond merely to the decrease in the value of the money.” 
(d) Tax on income based on FIFO inventories. When the valuation of the 
inventory of a business organization is made on the first-in, first-out basis, 
the taxable business income under inflation will contain gains which reflect 
merely the decrease of the value of money.’® 

(e) Depreciation under inflation. If depreciation has to be calculated on the 
basis of cost of the assets, which is a logical result of the application of nomi- 
nalism, and not on their replacement value, the amount charged off against 
profits in the opinion of many writers’ will often not be realistic, and the 





5 Under the Swiss federal income tax rules (Wehrsteuer), net income under 6000 
francs is not taxable (Bundesratbeschluss tiber die Erhebung einer Wehrsteuer vom 9. 
Dezember 1940—hereafter referred to as WStB—Art. 26). Married persons have an 
exemption of 1500 francs and an exemption of 500 francs is granted for dependents 
(defined differently than in the I. R. C.), WStB Art. 25 (1)(a) and (b). In calculating 
property tax (abolished as of Jan. 1, 1959) the amount of 20,000 francs may be deducted 
from the total net value of assets; WStB Art. 36. 

® Under the Internal Revenue Code of 1954, the standard deduction e.g. is set at 
$1,000; in the case of separate return by a married individual, the standard deduction 
must not exceed $500; Sec. 141. Deduction for medical (dental, etc.) expenses are 
limited to a maximum of $5,000 if the taxpayer is single, $10,000 if the taxpayer files 
a joint-return with his spouse, or $2,500 multiplied by the number of exemptions; 
Sec. 213 (c). Various limitations are established for expenses for the care of certain 
dependents; Sec. 214 (b). 

7 An example from the Swiss federal tax law for a maximum amount specified for 
deductions is Art. 22 (h) of WStB according to which life and accident insurance 
premiums and similar contributions may be deducted up to 500 francs. 

8In the United States the federal income tax rate for individuals moves from 20% 
on taxable income not over $2,000 to 91% on income over $200,000. 

® The Swiss federal personal income tax is 10 francs on 6,000 francs and 1 franc 
for each additional 100 francs; the rate moves up gradually; the tax is 5,400 francs 
for 85,000 francs and 12 francs for each additional 100 francs’ income up to 120,000 
francs; on 120,000 francs’ income the tax is 9,600 francs and 8 francs for each additional 
100 francs’ income (there is no further progression). Cf. WStB Art. 40. 

10 Cf. supra, notes 8 and 9. 

111f a Swiss taxpayer has a taxable income of 120,000 francs, his federal tax is 9,600 
francs, and income after taxes is 110,400 francs. If prices double, and so does his income, 
his tax on 240,000 francs will be 19,200 francs and income after tax 220,800 francs, 
which is exactly the double of the income (after taxes) before both income and prices 
have doubled. His “real” income after taxes will not change in this hypothetical situation. 
12 This question is dealt with more fully below. Cf. infra p. 662 and 663. 
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tax which is meant to be on current income will in reality be a tax on the 
increase in the market price of the inventory corresponding to the inflationary 
decrease in the purchasing power of money. 

(f) Effect of time lag in assessment and collection of taxes under (1) mild 
and (2) under run-away inflation. Whether the tempo of decrease in the 
purchasing power of money is slow or fast, there is a loss to the treasury under 
any sort of inflation if there is a lag between the time when the taxable income 
is earned, or the taxable transaction takes place, and the time when the tax 
is assessed and collected. If there is a relatively slow depreciation of the value 
of money, however, the increase of real burden of the tax, dealt with in the 
examples under (a) to (e) above, may counteract, or more than counteract, 
the loss to the treasury caused by the erosion of the value of the money. 
Whether the net effect of all factors is one of increased or of decreased tax 
burden, depends on the velocity of the inflation on the one hand, and the 
peculiar characteristics of a given tax system on the other. The taxing au- 
thorities have devised various methods to tip the scales in their favor. 


The “pay-as-you-go” system of the United States federal tax law is one 
method whereby the inflationary decrease of the value of money collected 
as tax is avoided to a certain extent. When income tax is e.g. deducted from 
wages at the time of payment’® and paid in to the Treasury at frequent in- 
tervals, the taxes reach the Treasury in a relatively short time during which, 
under a mild inflation, the decrease in the purchasing power of the money 
collected as tax is quite small. In the same example, the system makes it pos- 
sible that the tax paid on wages is on current income and not on income 
earned during a period during which wages were lower. 

Such methods are completely ineffective when, in a period of run-away 
inflation, the value of a currency drops from day to day to a small fraction*® 
of that of the previous day. When after World War II in Hungary the 
value of the pengé depreciated to its one-1,000,000,000,000,000,000,000,000,000,- 
000,000th part*” any assessment of tax in pengds would have been illusory. 
The government experimented with a novel device, the so-called “tax- 
pengo”’* to solve its budgetary problem. 


IJ. THe Princiete or Monerary NoMINALIsM 


Monetary obligations, according to the general rule of modern legal sys- 
tems, must be discharged by the payment of the number of monetary units 
fixed in the obligation regardless of changes in the value of money. This 
principle is usually referred to as “monetary nominalism.” The opposite prin- 





18 Cf. infra, p. 662. 

_™For an excellent treatment of this problem cf. e.g. Brown, E. C., Effects of Taxa- 
tion Depreciation Adjustment for Price Changes, Boston, 1952 (reviewed in this Journal 
Vol. 2, No. 4, p. 550 et seq.) and the many publications cited therein. For the same 
problem under falling prices see Oscar L. Altman, Saving, Investment, and National 
Income, Monograph No. 37, Temporary National Economic Committee, pp. 67-71. 
*® Chapter 24 of I. R. C. (Sec. 3401 et seq.). 
'® Cf. Vagi, J. Pengévalorizacié, Budapest: 1948, p. 23. 
*' Bank of International Settlement, 17th Annual Report 28-9 (1946). 
8 Infra, p. 665. 
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ciple, “valorism,” would adjust the number of monetary units necessary for 
the discharge of the obligation in accordance with changes in the value of 
money measured e.g. by its changed content of precious metal, its exchange 
rate vis-a-vis a specified foreign currency, or the money’s internal purchasing 
power as reflected by a general or a special price index.’® 

The philosophy behind nominalism is the belief that, should changes in 
the value of the money be recognized, the functioning of the monetary system 
would be impaired and may ultimately lead to a complete breakdown of the 
system. The aim of valorism is to “do justice” to creditors and debtors alike 
so that they do not benefit or suffer unjustly by the unpredictable changes in 
the value of the money over which private parties have no control. 

The classical juridical description of monetary nominalism is from Justice 
Holmes: “...a dollar or a mark may have different values at different 
times. But to the law that establishes it, it is always the same.”*° A neat re- 
statement of the principle in legal literature is from F. A. Mann: “The 
nominalistic principle means that a monetary, obligation involves the pay- 
ment of some money chattels, being legal tender at the time of payment, as, 
if added together according to the nominal value indicated thereon, produce 
a sum equal to the amount of the debt.”** 


III. NoMINna.isM IN TAXATION 


In the tax system of modern money economies the principle of nominalism 
enters on two fronts: it is first applied in the process of the assessment of the 
tax; after the tax has so been fixed as a monetary obligation, the question of 
revaluation (or otherwise) of the tax as a monetary obligation enters as a 
distinct problem. As will be shown below, the nominalistic principle prevails 
in both respects but there are some important exceptions in both the assess- 
ment and the payment of taxes. 

While there can be found general statements of principle for the applica- 
tion of nominalism in connection with debts,”* the present writer was unable 
to find similar statements concerning the application of nominalism in the 
assessment of taxes. However, when taxpayers attempt to rely on valorism in 
order to avoid or reduce the tax burden in connection with income which is 
claimed to be only apparent in view of the fact that the depreciation of the 
currency has reduced or annulled nominal profits, the fiscal authorities and 
the courts rule against the taxpayers. Examples from the United States and 
from Brazil will illustrate the situation. 

U.S. example: Bates v. U.S.”* The taxpayer purchased during the period 


19 Cf. Nussbaum, Arthur, Money in the Law. National and International (Brook- 
lyn, 1950) pp. 17, 172, 351; Mann, F. A., The Legal Aspects of Money (Oxford, 1953) 
pp. 20, 66 et seq. and the numerous citations of these two authors. 

20 Deutsche Bank Filiale Niirnberg v. Humphreys, 272 U.S. 517 at 519, 47 S. Ct. 166, 
71 L. Ed. 383 (1926). 

21 Op. cit., supra, note 2, at p. 69 referring to Wolff, Das Geld, in Ehrenberg’s Hand- 
buch des Handelsrechts (1917) Vol. IV. i. 

22 Cf. e.g. Italian Civil Code of 1942, Art. 1277: “Debito di somma di danaro. | debiti 
pecuniari si estinguono con moneta avente corso legale nello Stato al tempo del paga- 
mento e per il suo valore nominale.” .. . . (Emphasis added). 

28108 F. 2d 407 (1939), 126 ALR 1430, writ of certiorari denied, 309 U.S. 666, 
84 LE. 1013, 60 S.C. 591 (1940). 
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between 1931 and 1933 certain securities and sold them in 1935 with a gain 
on which a tax was collected. The taxpayer, suing for the return of the tax 
paid, maintained that this tax was erroneously and illegally collected because 
between the time when securities were purchased and the time when 
they were sold, the U.S. dollar was devalued in terms of gold; if this devalua- 
tion were taken into consideration, he argued, he had not realized a gain 
but suffered a loss. 

The court held against the taxpayer. The statutory definition of gain, so 
went the opinion, is the excess of the amount realized over the adjusted basis 
of cost; and the amount realized from the sale or other disposal of property, 
is the sum of any money received plus the fair market value of the property 
(other than money) received. After a review of precedents upholding nomi- 
nalism in general, the court dealt with the plaintiff's argument that “the 
question of capital gain presents an entirely different question from that 
which is presented when the parties enter into a contract which by its terms 
is to be settled in currency of a particular country”; the taxpayer further 
argued that in case of a contract the parties agree to take a chance on the 
changes of the currency of a particular country but this is not the case when 
it comes to taxation. The court found no merit in these arguments and held 
that “in law the selling price in dollars of plaintiff's securities was equivalent 
to the same number in dollars in any one of the forms of what plaintiff calls 
cost money.”** 

Brazilian example: Fazenda Nacional v. Brant.® Brant had loaned Biol- 
chini 500:000$000. By virtue of a gold clause in the loan agreement, the 
amount which Biolchini repaid in 1931 was 687 :875$000, or 187 :875$000 above 
the nominal principal amount of the loan. The Brazilian Treasury insisted 
that all of this excess was taxable income, to which Brant objected vigorously 
that only 60:000$000 was interest; the balance of 127:875$000 was “compensa- 
tion for depreciation of the money” under the provisions of the contract; it 
merely served to return to him the same value which he had loaned in 1929, 
hence could not be regarded as taxable income. Neither the Treasury nor the 
courts were impressed by the argument. The Treasury filed action. The Court 
of First Instance held for the Treasury, saying: “The tax is paid in Brazilian 
money and is computed on income received in that money. The [taxpayer] 
loaned 500 :000$000 and he cannot deny that in 1931 he received 500:000$000, 
plus the sum of about 187:875$000 which was produced by the investment of 
500:000$000 which was returned in full.” The Supreme Court affirmed, 
adopting the reasoning of the trial court.”* 


IV. Exceptions To NoMINALISM IN THE ASSESSMENT OF TAXES 


Nussbaum,” after discussing the decision of the court in Bates v. United 
States,* upholding nominalism in the assessment of taxes, adds “that no 


*47d. at 410. 
*°Fazenda Nacional v. Brant, 11 Oct. 1940—Ag. de pet. no. 9,259—STF (2nd 
Branch)—Diario da Justica, 21 Oct. 1941 (Apenso) p. 2,531. 
*®See Frank E. Nattier, Jr.. Gold and Foreign Clauses in Brazil, New York, 1952. 
(Manuscript available at the New York University Law School Library) p. 114. 
*1 Op. cit. supra note 19, p. 174. 
°8 Supra, note 23. 
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budget could ever stand the strain of a different theory.””” This is probably 
true, not merely because under the application of the nominalistic principle 
the treasury usually obtains more benefits but because a sweeping departure 
from nominalism would make the tax system of a modern economy, compli- 
cated as it usually already is, most difficult to administer. Under the present 
circumstances, prevailing in most countries, and without the prior education 
of the taxpayers, chaos would result, it is believed, if the nominalistic prin- 
ciple were abandoned in taxation altogether. It would obviously reflect also in 
general on the stability of the monetary system. 

If the principle of nominalism were applied without exceptions, however, 
in the assessment of taxes, economic results would sometimes follow which 
would be contrary to the aims of the taxing authorities. In such situations 
rules are created which tend to mitigate the often harsh effect of nominalism, 
The examples which follow will serve as illustrations.*° 
(a) “Exchange of homes’ under U.S. federal income tax rules. The migra- 
tion of workers was handicapped in the United States by the fact that if a 
workman was transferred from one part of the country to another and, con- 
sequently, had to sell his house, buying another one in his new community, 
he would have realized a taxable capital gain on the sales price of his old 
home which, due to general price increases, appreciated in value even 
though the new home, comparable to the old, would also have had an 
“inflated” cost. This acted as a brake on the free movement of labor and re- 
sulted in a special temporary exemption on the capital gain, now incorporated 
in the Internal Revenue Code of 1954: 


“If property (in this section called ‘old residence’) used by the tax- 
payer as his principal residence is sold by him after December 31, 1953, 
and, within a period beginning one year before the date of such sale 
and ending one year after such date, property (in this section called ‘new 
residence’) is purchased and used by the taxpayer as his principal resi- 
dence, gain (if any) from such sale shall be recognized only to the extent 
that the taxpayer’s adjusted sales price . . . of the old residence exceeds 
the taxpayer’s cost of purchasing the new residence.”** 


(6) The LIFO-FIFO controversy. It has been pointed out above** that when 


the inventory of a business organization has to be made on a first-in, first-out 


29 Nussbaum remarks at this point (7bid.) that “for similar reasons the nominalistic 
rule is compelling in accountings but there are no cases or authoritative statements 
thereon.” Cf. Bresciani-Turoni, The Economics of Inflation (tr. by Sayers, 1937) 274; 
Sweeny, Stabilized accounting (1936); Schkaff, La Dépréciation Monétaire et ses Effets 
en Droit Privé (1925) 241; Schmalenbach, Dynamische Bilanz (4th ed., 1926) 217; 
Wahle, Das Valorisationsproblem in der Gesetzgebung und Rechtsprechung Mitteleuro- 
pas (1924) 33; W. Rieger, Ueber Geldwertschwankungen (1938) [strongly advocating 
a strictly nominalist point of view]. 

30 The striking instance, when due to run-away inflation the tax revenue is threatened 
and the tax is therefore tied to a price index, is dealt with separately, infra, p. 665. 

81], R. C. Sec. 1034. Other examples of this kind are numerous, see e.g. I. R. C. 
Sec. 1035 for the exchange of certain life insurance and similar policies; I. R. C. Sec. 1036 
exchange of stock for stock in the same corporation; for nonrecognition of gain with 
the transfer of obsolete vessels to the Maritime Administration under section 510 of the 
Merchant Marine Act, 1936, see subsection (e) of that section, as amended August 4, 
1939 (46 U.S.C. 1160). 

82 Supra, p. 658. 
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basis, the income of the enterprise in an inflationary period will include 
gains which are due to rising prices and not related to trading activities. 
Taxpayers now may use under certain conditions the last-in, first out 
(‘LIFO”) method of valuation,** and the last goods which are purchased 
or produced are considered to be those which are first sold. This results, of 
course, in a smaller taxable profit during an inflationary period because the 
increased prices, reflected in current purchases, are applied against current 


sales.?* ° 


(c) Adjustment of capital gain according to index numbers in Graubiinden, 
Switzerland. Apparent capital gain, it has been pointed out,** may be due 
exclusively to the decrease in the purchasing power of money. The tax law 
of the Swiss Canton of Graubiinden which taxes capital gain, has a striking 
provision tending to mitigate the effect of inflation on apparent gains which 
are due only to the decrease of the purchasing power of money. 

Capital gain is defined in the Graubiinden tax law*’ as the difference be- 
tween the adjusted** sales price and adjusted*® actual cost. In “adjusting” the 
actual cost, the following provision is to be applied: 


“If the value of the franc, as measured by the official cost of living 
index, has changed by more than 10% since the disbursements made as 
cost of acquisition, the cost of acquisition shall be increased or decreased 
by one half of the percentage by which the index has increased or de- 
creased.””*° 


(d) Exceptions on apparent profits resulting from escalation. The incongru- 
ence of assessing taxes on nominal profits which are “non-existent” in terms 
of “real-values” is most striking in cases in which the apparent profits are 
realized solely as compensation for a loss due to the devaluation of money. 
In many countries price index clauses have been inserted in public and private 
obligations** with the result that when the purchasing power of the money 


Sy. B.C. Sec. 472. 

** For the rather complex problems involved in connection with LIFO inventories, see 
such standard works as Prentice-Hall Federal Tax Guide, Editorial Volume, 1959, 
sec. 6875 et seq. 

*° Concessions made, if any, in connection with permitting depreciation to be based 
on replacement value have a similar effect. 

°6 Supra, p. 658. 

*7 Steuergesetz fiir den Kanton Graubiinden vom 16. Dezember 1945/30. Marz 1952 
(hereafter referred to as St. G. Graub.) Art. 45. 

%8 Tbid., Art. 46. 

3° Tbid., Art. 47. 

* [bid. Art. 47. The quotation is the unofficial translation of the following original: 
“Hat sich der Wert des Frankens, gemessen am amtlichen Lebenskostenindex, seit der 
Aufwendung der Anlagekosten um mehr als 10% verindert, so werden die Anlage- 
kosten um die Halfte des Prozentsatzes erhdht oder herabgesetzt, um den der Index 
gestiegen oder gesunken ist.” 

*' Cf. Finch, David, “Purchasing Power Guarantees for Deferred Payments,” 5 Staff 
Papers, International Monetary Fund (1956), particularly Appendix I, “Details of some 
Recent Applications.” Also, Duden, K., “Empfehlen sich unter Beriicksichtigung der 
rechtlichen Regelung in anderen europiischen Staaten gesetzliche Bestimmungen iiber 
die Wertversicherung ? etc.”; Caemmerer, E. and Mann, F. A. (same title), both in Ver- 


 handlungen des 40. Deutschen Juristentages, Tiibingen: 1953 and 1954. Hamel J., 


Guglielmi, J.-L., Juglart, M., Viaux, H., Guitton, H., Vasseur, M. “La Pratique de I’In- 
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decreases the creditor receives (apart from interest) a larger sum than what 
was originally owed. While in many countries no statutory exceptions were 
made to exempt such nominal profits from taxation, and in these countries 
such profits are probably taxed regardless of the decreased purchasing power 
of money, there are some countries, where index clauses have been encouraged 
and legislative exemptions given in such situations as an exception to the 
nominalistic principle. 

In Finland e.g., as late as 1959, there were two types of bank deposits tied 
to a price index: one with 100% compensation, the other with 50% compen- 
sation. In the case of the accounts with full 100% compensation, interest and 
index compensation were regarded as taxable income for the purposes of state, 
local, and church taxation, while the capital was subject to state property 
taxation. (These accounts were discontinued in early 1960.) The accounts 
with 50% compensation are not taxable. Bonds tied to a price index, pro- 
viding for not more than 50% compensation for the decrease in purchasing 
power, are by virtue of several special enactments exempt from taxation in 
respect of capital, interest, and index compensation. In the case of index-tied 
life insurance, the index compensation is not taxable. As to index-compensa- 
tion charged to borrowers, in state, local, and church taxation, a debtor may 
deduct the index charge on a loan from his taxable income, provided that 
the loan is obtained for purchases of capital goods for use in an enterprise 
in an occupation other than agriculture or forestry. If the index charge ex- 
ceeds 50,000 marks, the deduction has to be made by annual depreciation of 
not more than 15% of the charge. As to finmark debts other than those just 
mentioned, the taxpayer may deduct index compensations paid up to an 
amount corresponding to 2% interest on the debt for a period (beginning 
January 1, 1956, at the earliest) corresponding to that for which the index 
charges are debited. 

In the United States, while supply contracts with escalator clauses are 
quite customary,** bonds and other instruments of indebtedness are not cur- 
rently tied to a price-index as a general practice, but there are, nevertheless, 
examples of index-tied bonds in the United States.** There seems to be no 
decision whether the index-compensation is taxable or not; it is the present 
writer’s opinion that—without new legislation—the index-compensation is 
taxable as a capital gain. 


V. Exceptions To NoMINALISM IN THE PAYMENT OF TAXES 


Once the amount of tax has been established, it is generally treated like 
any other monetary obligation. 





dexation en France” (several articles in Vol. VI, Revue Economique (March, 1955); 
Belin, R. Les Index Economiques dans les Contrats Publics et Privés, (Paris, 1942) 
(reviewed by this writer in 45 Columbia Law Review (1945) 810). 

42The writer, who was not in position to make original research under the tax 
laws of Finland, is greatly indebted for the summary that follows to Mr. Heikki 
Valvanne, Chief, Institute for Economic Research, Bank of Finland, Helsinki. 

43 The tax aspects of the index compensation are less interesting in these instances. 

44 The Christiansen Corporation of Chicago, Ill. issued an index-tied bond which i 
still outstanding. For an older U.S. example, see Dach, J., “Validity of Price-Index 


Clauses under the Gold Coin Joint Resolution,” George Washington Law Review | 


April 1945. 
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While the nominalistic principle usually works in favor of the treasury 
under rising prices for purposes of assessment, inflation works against the 
interest of the taxing authority, of course, if there is any delay in collecting 
the taxes because during the time that elapses between assessment and pay- 
ment, the value of the money decreases. 

If inflation does not assume threatening proportions, it is sufficient protec- 

tion to collect the taxes currently during the same tax year to which they 
apply, and this is one of the economic justifications of the “pay-as-you-go” 
system and deduction of various taxes at source. 
“The situation is entirely different, however, under run-away inflation: 
when the purchasing power of money depreciates from one day to another 
to a fraction of that of the preceding day, as was the case e.g. in Hungary 
during 1945-1946, and if taxes are collected even with a few days’ delay only, 
any tax collection becomes illusory. 

In Hungary, the government introduced the so called tax-pengo** which 
established a sort of rate of exchange, to be promulgated from day to day, 
between the pengo (the national monetary unit) and the tax-peng6 in which 
taxes were to be assessed and paid. While originally the tax-pengé was in- 
tended to be used for tax purposes only as a money of account, it was soon 
used widely also in private transactions. Subsequently, tangible tax-pengd 
notes were issued (“addjegy”), and the tax-pengé became full-fledged money. 
As the tax-peng6 assumed the character of money, the run-away inflation of 
the peng was transferred also to the tax-pengé s> that by July 31, 1946, the 
tax-pengo dropped to one-56,000th part of its value on January 1, 1946.** The 
introduction of the tax-peng6 thus was a help for a short time only and only 
toa small extent, and the experiment failed in the long run. 


VI. NoMINALISM AND THE AuToMatTic LEvELLING Orr or Business Cycies 


“Politicians are loath to raise tax rates” quips Professor Bator in his recent 
book on Government Spending." As has been seen, during an inflationary 
period, the “real” burden of taxes and the “real” revenue of the treasuries 
usually increase without any change in the tax rates or other provisions of 
the tax system. Inflation impoverishes those who hold cash or are on the 
creditor’s side of monetary obligations, be it in the form of bank deposits, 
life insurance policies, or other debts.** It is difficult enough for such creditors 
to realize that they are losing anything until the inflation takes major pro- 
portions.*® But even when the “tax” of inflation comes to the surface of public 
consciousness, people do not realize that under the seemingly unchanged tax 
system their tax burden has increased. Is it desirable that the treasury should 
sneak up on the taxpayers and surreptitiously increase the tax burden with- 


*5 Executive Order No. 12. 430/1945 M. E. 

6 Vagi, J. Pengdvalorizaciéd (Budapest, 1948) p. 24. 

*" Bator, F. M., The Question of Government Spending. Public Needs and Private 
Wants (New York, 1960) 49. 

_ “Inflation—the most insidious and cruel form of taxation,” President Dwight D. 
Eisenhower, in his speech at the Republican Convention of 1960. Time, August 8, 
1960 (Atlantic Edition) p. 14. 

“Hence the loaded term “creeping inflation.” 
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out overt action against which no protest can be made in public discussion? ; 
It is hard to say “No” to this question, so worded, but it is probably a loaded 4 
question in this formulation, and other aspects of the problem should als wh 
be considered. 
Professor Jiirg Niehans of Zurich University formulates the issue differ. . 
ently. He points out™ that the increase of taxes during the upward trend of - 
a business cycle acts as a brake on that trend and, conversely, the decrease ne 
of the tax burden during a deflationary period tends to reverse the cycle, - 
This automatism, he suggests, may be preferable to a situation in which poli. ge 
ticians would change the tax system constantly with the intention to level 1 
off the ups and downs of the business cycles because the facts themselves ” 
become known generally only after considerable delay and political infu. rd 
ences may induce the legislators even to take just the opposite actions of ie 
what is desirable from the business cycle point of view. 4 
This “built in” automatism has a great defect, however, namely that it 
often becomes active only post factum because of the time lag between the - 
time when the taxable transactions take place (e.g. when the corporate profits abs 
are made) and when the taxes are actually paid. the 
The present writer believes that this time lag could be diminished to a 
great extent by appropriate changes in the assessment and collection of taxes. 
Whether this is done or not, it is suggested that more attention should be 
given to the increase of the tax burden while prices and incomes are rising ! 
and, conversely, to the decrease of the burden in a period of falling prices. de 
Both legislators and the taxpayers should be conscious of the changes in taxes an 
hidden by the changes in prices and act—or abstain from acting—with their cer 
eyes open to these facts. m 
Cu 
SUMMARY se 
bic 
Changes in the value of money play havoc with a modern tax system. De- de 
crease in the value of money (which alone is considered in this study since the 
we have been living under inflation for some time) increases or decreases an 
the tax burden, depending on various features of the tax system, and on the 
tempo of the inflation. When there is a gradual decrease in the purchasing 19 
power of a money, the taxpayer moves e.g. into a higher bracket of income to 
tax without having a larger “real” income, exemptions lose their proportional of 
significance, and nonexisting paper “profits” are taxed. This, however, is Ci 
not so under special features of some tax systems, and it is not so in times ha 
of run-away inflation when the money paid as tax loses much of its value 
during the time interval between assessment and collection. = 
Monetary nominalism (the principle according to which the monetary ea 
unit of a currency system is treated in law without regard to its value) is Re 
generally applied also in tax law, and this is the reason why inflation changes Co 
the tax burden even without any change in the tax system. Attempts have 
been made in various countries to break through the principle of nominalism 7 
when its results were disadvantageous to the taxpayer; courts, however, have 7 
resisted these attempts. Nc 
50 Nichans, J., Probleme einer konjunkturgerechten Steuerpolitik (Basel, 1958) passim. 
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Where the results of nominalism would bring about particularly unjust, 
socially undesirable, or absurd results, the legislature often enacted rules 
which work as exceptions, or quasi exceptions, to the principle of nominalism. 

When inflation, during the intervals between assessment and collection, 
threatens to decrease the purchasing power of the funds collected as taxes, 
the governments can (and do) resort to such devices as tying the tax payable 
to a price index (as Hungary did in creating the tax-peng6) or (in case of 
less extreme inflation) collect taxes by an accelerated method (e.g. pay-as- 
you-go in the United States). 

Monetary nominalism in taxation acts as a hidden lever which automati- 
cally influences the economic cycles. Strong arguments can be brought up 
against the desirability of a hidden device, but some economists welcome it. 
It is the present writer’s opinion that the “hidden” operation of the regulatory 
device should be brought out into the open. 


JOSEPH DACH* 





* Professorial lecturer in Monetary Law, George Washington University (on leave of 
absence); administrateur-délégué of TIEC A. G. in Zurich, Switzerland; member of 
the New York and District of Columbia Bars. 


AGRARIAN REFORM IN VENEZUELA 


A pressing need in nearly all Latin-American countries, as in other under- 
developed areas, is agrarian reform* on sound lines to increase production 
and enhance human dignity. The movement was initiated in Mexico half a 
century ago but has there met with only moderate success. Attempts in Guate- 
mala,” under communist influence, and in Bolivia? have been disastrous. 
Cuba’s agrarian reform law, even more influenced by communism, like other 
acts of the ruling dictatorship, evinces a total disregard for the rule of law and 
bids fair to be even more calamitous. Peru and Colombia have programs un- 
der study by Agrarian Reform Commissions and throughout Latin America, 
there is a ferment of popular agitation that must be satisfied if there is to be 
any hope of political stability. 

Venezuela has come along with its Agrarian Reform Law of March 5, 
1960,* a detailed statute of 209 articles, on generally sound lines. According 
to official pronouncements, “the rule of law prevails” and “the violent seizure 
of land will not be tolerated,” in contrast to the Guatemalan, Bolivian, and 
Cuban precedents.’ The Agrarian Statute of 1949, under which little progress 
had been made, is repealed (art. 209). 

The basic premise of the law is that property is a social function (arts. 2, 3, 


"It has been suggested that, in order to avoid the communist connotation with which 
the term Agrarian Reform has become tainted, it would be better to call it Agrarian 
Rehabilitation (Report of the Committee on Land Utilization. U.S. Inter-American 
Council Inc., N. Y. Sept. 1960). Land Resettlement has also been suggested. 

*See this Journal, Stern, “Guatemalan Agrarian Reform Law,” 2:235 (1953). 

*See this Journal, De Galindez: “Bolivia: Decree-Law, 3464 on Agrarian Reform,” 
3:251 (1954). 

*Gaceta Oficial No. 611, Ex. March 19, 1960; 9 Revista del Ministerio de Justicia, 
No. 3, April-May 1960, 51-124. 

*Report, supra, n. 1, p. 2. 
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19-23). This concept, derived from Duguit’s theory, has been widely adopted 
in Latin-American constitutions® and legislation. Under this Venezuelan 
statute, land that is not fully and adequately serving its social function js 
subject to condemnation (expropriation) for distribution to small farmers, 
Public lands as well as privately owned lands fall within the scope of the law 
(arts. 3, 10, 18). 

Property to be deemed to serve its social function must be efficiently cul. 
tivated under direct management of its owner (except in certain cases for 
justified cause), complying with the laws as to conservation of natural re. 
sources and the labor laws (art. 19). Idle lands and those cultivated by 
sharecroppers, tenant farmers, and other non-owners, come under the ban 
of the law, and, if not expropriated, are to be subject to higher, discrimina. 
tory taxes (art. 20). 

Many of the provisions of the law are merely programmatic and require 
further regulation and implementation, e.g. incentives for efficient utilization 
(art. 23); education, schools, roads, warehousing facilities (arts. 78-80); 
rural credit (arts. 109-118); marketing facilities (arts. 128-132); housing 
(arts. 133-136) ; irrigation and drainage (arts. 180-184). It is one of the merits 
of the law, however, that it recognizes that distribution of parcels of land in 
itself, without these necessary complements, is futile to accomplish worth- 
while results. 

Lands which are presently serving a social purpose are not, in general, 
subject to expropriation nor are holdings of first class land not in excess of 
150 hectares. The exempt area in inferior lands (inferior as to quality, loca- 
tion, etc.) may be as much as 5000 hectares.’ An additional 15% may be te- 
served when indispensable for the proper exploitation of a farm (arts. 26-30). 
If no amicable adjustment with the owner is obtained, condemnation pro- 
ceedings in court have to be instituted, an appeal lying to the Supreme Court 
(Corte Federal) (arts. 35-40). Specific criteria are laid down for valuation of 
expropriated land (art. 25). 

Allotments of land may be made either to individuals or co-operative 
groups. To a needy beneficiary, they may be made free of charge, but in 
general it is contemplated they will be purchased, the price being the cost to 
the National Agrarian Institute, with payments extending from 20 to 30 years, 
but in no event shall the yearly amortization exceed 5% of the gross sales 
of produce of the farm (arts. 57-67). Discounts from the cost price, depending 
on the size of the beneficiary’s family, are ordered (art. 65). Leases or deeds 
can be made only with the consent of the Institute, and a transfer can be 
made only to one qualified under the law to receive its benefits (art. 74). 
Allotments can be revoked for cause but upon payment for improvements 
(arts. 83, 84). Allotted parcels are exempt from attachment or execution 


8E.g. expressly in Bolivia 1945, art. 17; Brazil 1946, art. 147; Colombia 1886, 
amended, art. 30; Costa Rica 1917, as amended, art. 29; Cuba 1940, art. 87; Ecuador 
1946, art. 183; Guatemala 1945, art. 90; Haiti 1946, art. 17; Mexico 1917, art. 27; Nic 
ragua 1939, arts. 65 seq.; Panama 1946, art. 45; Paraguay 1940, art. 21; Peru 193), 
art. 34; Venezuela 1947, art. 65. 

7 For this, and other purposes, lands are classified into seven classes, by a detailed 
formula of points (art. 198). 
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except for debts due to the Institute (art. 85). Resettlement, when necessary, 
is to be provided (arts. 88, 89). 

The procedure for allotments is prescribed in Chapter 2 (arts. 93-101). 
Homesteads with the usual exemptions from levy of attachment are pro- 
vided for (arts. 102-108). Rural credit, secured by real estate or chattel mort- 
gage, is contemplated (arts. 109-118). Interest on small farm loans may not 
exceed 3% per annum (art. 112). Such a rate, far below what the money 
will cost, may strain the Government economy and be inflationary. Title IV 
(arts. 119-127) deals with the conservation and development of renewable 
natural resources. The State will guarantee minimum prices for farm produce 
(art. 131). 

The law, in addition to substantial amendments to the present law (arts. 
180-189), includes regulations as to the appropriation and use of waters 
(arts. 41-51, 90-92). Associations of users of waters (sociedades de usuarios) 
are contemplated (arts. 50, 51). 

Substantial reforms are also introduced in the law of “agricultural” con- 
tracts and leases of rural lands (Title VII, arts. 140-153). The Government 
may arbitrate in conflicts harmful to the community. Tenants are given an 
option to purchase. Certain provisions in contracts are declared void: inter 
alia, those obligating a tenant to sell produce to the owner, receive supplies 
from him or use his machinery; to pay rental in advance or in produce or 
labor. Prohibition of payment in produce, often beneficial to a tenant, is 
unwise; control of abuse is preferable to prohibition. The landlord is obli- 
gated to pay for betterments made by the tenant. Tenants cannot be evicted, 
actually or constructively, without the authorization of the Agrarian Insti- 
tute. Is the impairment of the classical concept of property rights being 
carried too far? 

Title IX (arts. 154-171) deals with the organization, officers, powers, and 
property of the National Agrarian Institute and the National Cadastral 
Office. Payment for expropriated or otherwise acquired land is to be made 
partly in cash (up to 100,000 bolivars—$30,000), chiefly in bonds. The bonds, 
depending on the grounds for expropriation, may be either 3%—twenty-year 
bonds (Class A); or 4%—fifteen-year bonds (Class B). In exceptional cases, 
Class C ten-year bonds may be issued bearing interest at the prevailing rate 
in the money market. Class C bonds are issued also for the general financial 
needs of the Institute. Matured interest coupons are receivable in payment 
of taxes. The bonds are not transferable, but may be used as security for 
loans (arts. 172-178). No sufficient reason for non-negotiability is apparent. 
It would seem better to maintain a stable market through government agen- 
cies, perhaps in co-operation with international banks. 

Aliens enjoy the same rights and are subject to the same obligations as 
citizens, except that their membership in co-operatives (Centros Agrarios) 
may not exceed 30% (arts. 8, 82). Since deferred payments are provided for, 
in low interest bonds, it is questionable whether the law meets the inter- 
national requirement of prompt, adequate, and effective compensation. 
Venezuelan bonds are selling at a discount. Should this precedent be followed 
in other countries where the discount on -government obligations is heavy, 
virtual confiscation would result. Obviously, if land reform is to be under- 
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taken on a scale large enough to be worthwhile and public lands are no 
available, a poor country cannot pay cash for expropriated land, but would 
it not be feasible, once a fair valuation has been reached, to pay the owner 
an increased amount in bonds gauged upon their realistic, fair value? 

Vast powers are vested in the National Agrarian Institute. Whether the 
law will prove successful to accomplish its beneficent aims, will depend on 
wise, efficient, and equitable administration. Latin-American countries ep. 
gaging in land programs would be well advised to seek the co-operation of 
the L.C.A., the Organization of American States, or international banks, 
Having on the staff of the administering agencies personnel appointed by 
international bodies would tend to assure the confidence of citizens and 
foreigners alike in the impartiality and freedom from political and personal 
influence of the administrators of the reform. 

PHANOR J, EDER* 


* Board of Editors. 


THE ROLE AND ACTIVITY OF ARBITRATION COMMISSIONS 
IN A COMMUNIST ECONOMY: THE HUNGARIAN EXPERIENCE 


Arbitration of disputes between Communist firms was introduced first 
in the Soviet Union. As early as 1922 arbitration commissions were handling 
civil cases; the present system of state arbitration was developed in 1931." It is 
characteristic that the introduction of state arbitration coincides in time with 
the final establishment of the system of commercial contracts. The decree of 
the Soviet Government of March 20, 1931, introduced the general duty to 
conclude contracts and at the same time ordered the organization of state 
arbitration. The joint resolution of the Central Executive Committee and of 
the Council of the People’s Commissars of the Soviet Union “concerning the 
State Arbitration Commission” was dated on May 3, 1931,” and it is still the 
legal basis for the activity of the arbitration commissions. 

In the countries which came under Soviet domination after World War I], 
the organization of arbitration agencies began concurrently with the devel- 
opment of their Communist economic systems. While in the Soviet Union 
the relatively brief and incomplete Decree of 1931 is still in effect, arbitration 
in the East European countries has been undergoing continuous evolution. In 
Hungary, the first arbitration commissions appeared in 1948. In 1951, the 
rather comprehensive legal material regulating the function, organization, 
and proceedings of arbitration commissions was codified. At present in Hun- 
gary the activity of arbitration commissions is determined by Decree No. 


51/1955 (Aug. 19) M.T. concerning “arbitration commissions and arbitra: | 


tion proceedings” (hereafter called: Decree). 


Although considerable difference in several matters of detail is not in- | 


frequent in different Soviet type countries, the task and the basic structure 
1 See Donde, Freidman and Chirkov, Khoziaistvennyi dogovor i ego rol’ v snabzhenii 

narodnogo khoziaistva SSSR (The economic contract and its role in the supply of 

national economy of USSR (1953) 205. 

2 Sobranie Zakonov SSSR (Collection of Laws of the Soviet Union) (1931) No. 26. 
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of arbitration commissions are essentially the same.* The task as described 
in Article 2 of the Decree is “to decide civil disputes between Socialist or- 
ganizations of the people’s economy, to strengthen Socialist legality, con- 
tractual and plan discipline, and business accountability by means of dis- 
closing insufhiciencies, to protect social property and to increase individual 
responsibility.” 

Before examining these functions more concretely, the organizational 
structure of arbitration commissions must be briefly discussed. 

In Hungary, as in other countries of the Soviet type there are arbitration 
commissions in every county and in every ministry (ministerial arbitration 
commissions), and in addition, the Budapest City Arbitration Commission 
in the capital. At the head of the whole organization of arbitration commis- 
sions stands the Central Arbitration Commission “organized at the Council 
of Ministers” (hereafter called: Central Arbitration Commission). The 
Central Arbitration Commission has jurisdiction over cases between parties 
under the supervision of different ministries if the value of the matter in 
controversy exceeds, in contractual disputes, the sum of one million forints 
(approximately $100,000), and in other disputes, one hundred thousand 
forints. 

The members of an arbitration commission include the chief arbitrator, 
his deputies, and the arbitrators. At the head of the Central Arbitration 
Commission is the president, who as well as his deputy is appointed by the 
Government; the arbitrators of the Commission are appointed by the 
president. 

Speaking now in more practical terms, it is the task of arbitration com- 
missions: 

(1) to decide disputes between state firms, co-operative and other eco- 
nomic organizations arising in the course of the conclusion, modification, 
and performance of contracts, and other civil cases between these agencies; 

(2) to control and refine the work of planning authorities in the course of 
deciding cases; 

(3) to clear up the failures and obstacles in the economy, to report them 
to the competent authorities, and to take such action to eliminate failures and 
obstacles as is in their power. 

The task of the Central Arbitration Commission in addition is: 

(4) to draft measures concerning economic regulation by means of civil 
law; 

(5) to decide questions that arise among the ministries in connection with 
the working out of the basic conditions of supply, questions which are usu- 
ally of cardinal significance for a whole economic branch; 

(6) to direct the work of all arbitration agencies, particularly by issuing 
“resolutions of principle” and presidential orders; 

(7) to decide with exclusive jurisdiction the disputes between the parties 


when (a) one of the parties concerned is a foreign trade firm; (b) one of 


3 There is a kind of economic arbitration in Yugoslavia, too. However, because of 
the different economic policy, different planning method, and a lack of a general duty 
to conclude economic contracts, the role and activity of the Yugoslav organization of 
“Economic Arbitration” is fundamentally different. 
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the parties is the Ministry of Defense, the Ministry of the Interior or ap 
agency under the supervision of either of these Ministries; or (c) when no 
such particular agency is concerned in the case, but security interests are 
involved; 

(8) to evaluate the empirical material at its disposal in systematic ap- 
praisals. In carrying out this task the Central Arbitration Commission twice 
a year presents comprehensive reports to the Council of Ministers and other 
agencies based on the experience of all the arbitration commissions. These 
reports reveal, on the basis of facts brought to the surface in the course of 
arbitration proceedings, the main tendencies of economic development, the 
most important obstacles, the decisive factors of confusion in economic or. 
ganization, etc. Besides this, the Commission from time to time elaborates 
special summary reports (for example, on the quality of goods, or the situa- 
tion regarding the conclusion of contracts) some of which are sometimes 
required by the Government. 

It is easy to understand how the arbitration commission can control the 
work of planning agencies. If problems arise in the conclusion or performance 
of a contract in connection with the plans, the firms appeal to the arbitration 
commission, which may examine the question in the light of the necessary 
information and explanations from all sources including the planning agen- 
cies. Just because of this role of the arbitration commissions, the earlier 
arrangement under which the Central Arbitration Commission worked “at” 
the National Planning Office, had to be abrogated. To enable the arbitration 
commissions to control the work of the National Planning Office, the Central 
Arbitration Commission has long since been located (apart from a brief 
interval) “at the Council of Ministers.” 

There are exceptions to the rule that all civil cases between state firms, 
co-operatives, and other economic organizations are within the jurisdiction 
of arbitration commissions. The most important of these exceptions are tort 
cases, cases involving leases of real estate, and disputes arising from banking 
transactions when a state bank is one of the parties concerned. All these cases 
are decided by ordinary courts. 

The arbitration commission decides a case on the basis of the applicable 
rules of law, approved plans, contracts, and general principles of policy, 
especially the economic policy of the state. The resolutions of principle issued 
by the Central Arbitration Commission are regarded as having force equal 
to that of rules of law. 

Of course, the latitude of judicial discretion depends on how fully the issues 
are regulated by the rules of law, how exact these rules and the contracts are, 
and finally, how far these settle the matters in question or give the arbitrator 
a free hand. One can find scope for the broadest judicial discretion in the 
German Democratic Republic, under the statute in effect since January 1, 
1958;* this authorizes the arbitrator not only to mitigate or even to release 
entirely, “after dutiful consideration” (nach pflichtgemdssem Ermessen) the 
sum of the penalty or damages, but also to allow assertion of the claim after 


*See Das Gesetz iiber das Vertragssystem in der sozialistischen Wirtschaft, GBI. | 
(1957) 627. 
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prescription for a weighty reason (Article 91).° In the Soviet Union also, 
the judicial discretion of the arbitration commission is quite broad, due partly 
to the circumstance that not only the substantive law but even the procedural 
rules issued in the thirties are out of date, often primitive, lacking systematic 
codification, contradictory, and leave open many important questions. Thus, 
even such elementary questions remain unsettled as: in what instances can 
the defendant demand that the arbitration commission consider his counter- 
claim at the time the complaint is under consideration; how should the 
arbitration commission deal with a case not within its jurisdiction: refer the 
case to the competent arbitration commission or court or dismiss the case; 
is the judgment of a court binding on the arbitration commission or a reso- 
lution of such commission binding on the court; is it possible to review 
the arbitration commission’s resolution on the basis of newly discovered 
evidence; etc.° Such questions and the like are answered in the comprehensive 
Hungarian, Czechoslovak, or Polish codes. Nevertheless, the facts of eco- 
nomic life are too various and manifold to be brought completely under the 
necessarily abstract rules of law. Usually, of course, parties appeal to arbitra- 
tion when the factual and legal situation is unclear, when the rules of law 
and the terms of the contract do not compel a clean-cut result. In such a 
situation, the law requires the arbitrator to consider general policy, especially 
the economic policy of the state. He has, e.g., to give preference to the 
interests of heavy industry and foreign trade. However, in most cases this 
instruction does not solve the problem, since each party can line up weighty 
arguments of economic policy in his favor. The arbitrator weighs the possi- 
bilities, the concrete circumstances of the parties, and the probable conse- 
quences, but in the final analysis, he often decides in his discretion. Whether 
the decision is incontestable depends on the force of the arguments developed 
by the arbitrator in support of the decision. 

If the question to be settled is of a typical nature, the arbitrator will attempt 
to evolve a new legal principle. Such decisions of principle may be published 
by the Central Arbitration Commission, in which case they are binding on 
all arbitration commissions.’ Since such resolutions of principle declare how 
certain situations are to be regarded by arbitration commissions, the firms 
and other economic agencies show a lively interest in these decisions and 
adjust their business and administrative activities accordingly. 

The Central Arbitration Commission has attained a significant degree of 
independence from Government control. The reason for this is characteristic 
of the internal structure of the management of the Communist economy: 
the solution of the often very complex problems requires deep understanding 
of economic, technical-planning, and legal matters, such as the leaders of 
the Government and of the Party do not generally have at their command. 
The whole economic mechanism is set up in such a way that problems or 





5See in detail Freytag, “Das Vertragsgesetz und die Aufgaben der Zivilrichter,’ Neue 
Justiz (1958) 57. 

®See Shtutin and Bialik, “Neskolko voprosov arbitrazhnogo protsessa” (Several 
questions of arbitration proceedings), Sovetskoe Gosudarstvo i Pravo (1958) 103-113. 

™The number of resolutions of principle in 1956 exceeded 500. See, A K6zponti 
Déntobizottsdg elvi hatdrozatai és kézleményei (The resolutions of principle and an- 
nouncements of the Central Arbitration Commission) (1956). 











674 THE AMERICAN JOURNAL OF COMPARATIVE LAW [Vol.9 


failures must come before an arbitration commission and concrete solutions 
that will eliminate these problems must be reached. In some cases, such 
problems present themselves to the arbitration commission as questions 
of principle, the solution of which would be of grave practical importance 
in the economic field. If the Central Arbitration Commission is unable to 
find a solution in such a case of major importance, the Commission often 
refers the question to the Council of Ministers, the Secretariat of the Council 
of Ministers, or the Central Leadership of the Party. The reply in most case; 
orders the Central Arbitration Commission to decide the issue as it 
thinks best. 

The Central Arbitration Commission consists of six departments. The 
most important of these is the “Department of Organization and Special 
Direction.” This department is the brain trust of the entire arbitration struc. 
ture. It includes eight or ten of the most qualified lawyers of the country, 
who study not only the resolutions passed by numerous arbitration commis. 
sions, but also the domestic and foreign legal. literature and legislation con- 
cerning planning, organization of economy, contractual system, and civil-law 
methods; they are closely linked with the law schools. If an arbitrator is 
unable to solve a problem with the help of his own department because none 
of the possible solutions seems to be appropriate, he may turn to the “Depart- 
ment of Organization and Special Direction,” which will discuss and solve 
the problem at its regular session with the arbitrator usually participating. 
The department also supervises the work of all the arbitration commissions 
and sees that the law as administered by the various commissions is as uni- 
form as possible. It is the adviser to the Commission’s president and drafts 
the measures to be taken by the Government and by the Commission’s presi- 
dent relating to arbitration. 

A special position among the departments of the Central Arbitration Com- 
mission is accorded the “Department of Confidential Affairs.” As indicated 
above, tort cases are generally decided, not by arbitration commissions, but 
by ordinary courts. However, by an unpublished rule all kinds of civil dis- 
putes (not only disputes connected with a contract) are under the jurisdiction 
of the Central Arbitration Commission, when one of the parties is the 
Ministry of Defense, the Ministry of the Interior, or an agency under the 
supervision of either of these Ministries, or even when no such particular 
agency is concerned in the dispute, if security interests are involved. Thus, 
if two cars collide, the suit for damages will be tried in an ordinary court; 
but if one of the cars belongs to an agency of the Ministry of Defense or the 
Ministry of the Interior, the case has to be judged by the Central Arbitration 
Commission, even if the other car is owned by a private person. The Central 
Arbitration Commission even entertains claims concerning personal allow- 
ances asserted against the above agencies. 

In confidential cases, the proceedings are governed by special rules of the 
Secret Administration. After judgment has been passed, the arbitration com- 
mission hands over to the parties only the mandatory part of the resolution 
and justifies its decision orally. The written opinion remains in the secret 
documents. 

The arbitrators, members of arbitration commissions, are state employees. 
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As a rule, they are jurists who have some knowledge of economics and 
specialize in a particular economic field.’ Although arbitrators are personally 
responsible for their decisions, the chief arbiter is entitled to give orders to 
the arbitrator in regard to the decision that has to be passed. 

It is the duty of the firm to attempt in writing a settlement of the dispute 
with the other party before recourse to arbitration. If this proves unsuccessful, 
the party must appeal within fifteen days to the arbitration commission. 
The arbitration proceedings are initiated by filing the plaintiffs complaint 
with a commission, or ex officio. In case of a contractual dispute (i.e., a dis- 
pute concerning the conclusion of a contract) the delivering firm has to file 
the complaint. The defendant must file an answer in which he can make a 
counterclaim, if it arises out of the legal relation which is the subject matter 
of the complaint or if it is “accountable” pursuant to civil-law principles. The 
defendant may also move to bring in a third party who may be liable to him 
for the plaintiff's claim. The plaintiff is allowed to file a reply to the answer 
and very often does so. The parties are obliged to submit written evidence to 
which the pleadings allude. 

The arbitration commission hears the case, usually about thirty days after 
the filing of the complaint, or, in cases connected with the conclusion of a 
contract or with a defect in quality of a delivered product, in two or three 
weeks. The hearing is conducted by an arbitrator whose assignment is to 
prepare the case so that it can be decided on its merits after one hearing. 
In order to secure proper and early determination of every action, the arbi- 
trator ex officio requires the parties to make use of their rights and to comply 
with their duties in the course of the proceedings. To that end, he is obliged 
to supply the parties with the necessary information and guidance, and to 
remind the parties of their rights and duties. 

The hearing usually takes place in an official room of the arbitration com- 
mission, and only in exceptional cases at the place of business of one of the 
firms. This is done when it is thought necessary, for a better understanding 
of the facts of the case, to be at the scene or when such a hearing would 
contribute to improving the work of the firm.® 

Many participate in the hearing: the representatives of all interested firms 
and of the ministries that superintend the firms concerned, as well as experts, 
witnesses, and representatives of other agencies summoned to appear. The 
arbitrator is given the right to summon the representative of any authority 
or agency and such persons are obliged to supply the information requested. 

In Communist literature, the question of representation of parties is much 
discussed. In most of the countries, particularly in the Soviet Union and in 
Czechoslovakia, the view prevails that the parties must be represented by the 
director of the firm or his deputies (the supervising authority in contractual 
cases by its chief officer). Other employees of the firm, the lawyer, accountant, 


8 The same situation exists in the other satellite countries. In the Soviet Union the 
arbitrators are usually economic experts and not jurists (with the exception of chief 
arbiters, who are also jurists). However, whenever a question of economic organiza- 
tion arises in a case, the issue is decided actually by so-called councillors (“konsultant’”) 
who—as jurists—generally draw up the text of the decisions. 

° Cf. Baranov, “Voprosy ukreplenifa dogovornoi distsipliny” (Questions of strength- 
ening the contractual discipline), Sovetskoe Gosudarstvo i Pravo (1958) 24. 
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and other experts may be present at the hearing, they may speak, but only 
the director or his deputies can represent the firm. The argument for having 
a firm represented by its director or his deputies at a hearing is that it increases 
their responsibility for the outcome of the dispute; their presence facilitates 
thorough consideration of the case and consequently increases the possibility 
that a competent decision will be reached; it enables the managers to ascertain 
the source of the dispute and ways for its elimination; finally, it increases 
the educative and disciplinary significance of the arbitration resolutions.”° 

The disadvantage of this somewhat rigid and bureaucratic solution is that 
it can not be easily put into practice in the case of firms which conclude many 
contracts and consequently have many disputes. When we consider that such 
foreign trade firms as Hungarotex or large factories have three or four cases 
daily, it is obvious that the directors of these firms must sit permanently 
before the arbitration commission. Therefore, the Hungarian rule allows a 
party to be represented by any person with written authorization from such 
party. These representatives are lawyers who explain in briefs and orally at 
the hearing the legal and economic arguments of the firm. The arbitrator 
may, of course, summon the director of the firm to appear, and he does so 
when necessary. The consequence of this solution is that in practice the direc- 
tors of economic agencies seldom appear at hearings. However, experience 
has shown that the presence of the director of a firm at a hearing expedites 
the solution of the case, so that the Hungarian system of representation by 
lawyers is not entirely satisfactory either. 

In regard to evidence, the motions of the parties do not confine the arbitra- 
tion commission. The production of evidence consists first of all in submission 
of written documents, then in examination on the spot if necessary. Testi- 
mony by experts is frequent, particularly in the building field. Here, difficul- 
ties are caused by the fact that there are no institutes from which disinterested 
experts might be drawn; in consequence of ministerial chauvinism, there are 
only ministerial institutes of experts. Thus, Kermi gives expert advice to the 
Ministry of Domestic Trade, Teximei to the Ministry of Light Industry, 
Kohiki to the Ministry of Food, Mert to the Ministry of Foreign Trade. 
These agencies—impelled by their ministries or influenced by a departmental 
interest—often prepare rather one-sided opinions which reveal their self- 
interest. The opinions of the different institutes of experts are often in sharp 
contradiction with each other; in such cases, the arbitration commission 
turns to a university or to a well-known specialist. 

While in the Soviet Union and in the Czechoslovak Republic, testimony by 
a witness is not allowed in the arbitration proceedings, in Hungary such 
evidence is often used. The idea behind the former standpoint is that in the 
modern Communist system of economy every act of an agency must be laid 
down in writing. Thus, the agency must at any time be prepared to prove 
any fact by written documents. What is not in writing, simply does not 
exist. This principle effectively forces the firms to make use of written records. 

The argument against this system and for the Hungarian solution is that 
the exclusion of testimony by a witness may lead, in some instances, to 
apparent injustice. In one case, the Stalin Ironwork Firm (Dunapentele) 


10 See Donde, Freidman and Chirkov, op. cit. supra note 1, 216-218. 
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claimed a quality-penalty from a general building contractor on the ground 
that the attorney of the subcontractor signed the protocol which declared 
the defects of the building, and thus in effect admitted these defects. On the 
other hand, the attorney asserted that the plaintiff inserted the text concerning 
the failures of quality in the protocol only after he had signed the protocol. 
It is clear that this practice may hinder the forming of a situation in which 
economic agencies record all their activities fully in written records. 

The arbitration commission must endeavor to bring about a proper settle- 
ment between the parties. For this purpose, the arbitration commission may 
call upon the parties at any stage of the proceedings to agree to a settlement 
and may even make a concrete proposal as to such a settlement. If the settle- 
ment is in conformity with the rules of law and the interests of national 
economy, the arbitration commission will approve it, otherwise it will refuse 
to approve the settlement and go on with the proceedings. The settlement 
approved by the arbitration commission has the same force as the resolution 
of the commission. 

It is a characteristic feature of arbitration proceedings that specific per- 
formance is favored. The principle of actual fulfilment requires that the 
arbitration commission insist on specific performance and dispense with it 
only when to follow such a principle would be impossible or would not serve 
the interests of economy. 

Minutes of the hearing are taken and signed by the arbitrator, recorder, 
representatives of the parties, witnesses, and experts; however, only the 
arbitrator’s signature is necessary to verify the minutes. 

Otherwise the hearing is free from formalities. At the conclusion of the 
hearing the resolution is entered usually at once by the arbitrator. The resolu- 
tion must deal with all claims and counterclaims; it must include other 
measures necessary to assure the further proper working of the parties. The 
justification of the resolution must include the essence of the arguments 
made by parties, the facts ascertained by the arbitration commission, the 
failures discovered in the work of the parties and finally the legal and 
economic reasons for the decision. 

At the end of the hearing the parties receive written copies of the record 
of proceedings and of the resolution along with its justification. 

The arbitration commission may decide, without holding a hearing and 
purely on the basis of the pleadings, those cases which are simpler from a 
legal and factual point of view; however, this happens only in three to five 
per cent of the cases. 

Naturally, substantive law and its construction influences to a considerable 
extent the nature, thoroughness, and result of arbitration proceedings. In the 
Soviet Union and in Czechoslovakia, penalty cases** are handled mechanically 
by arbitration commissions. The Soviet arbitration commissions speak some- 


Penalty cases represent a significant portion of the agenda, since in every instance 
of a breach of contract the aggrieved party must either collect the penalty or bring suit. 
In other words, the arbitration commission and not the plaintiff is competent to judge 
the question of whether the defendant was without fault. In the Soviet Union, e.g., 
the state arbitration commissions handle approximately 70.000 penalty cases in a year 
(the value of the penalty asserted is 1,6 billion rubles) due to the failure to deliver. 
See Baranov, op. cit. supra note 9, 31. 
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times in terms of fault as a requirement of liability for breach of contract, 
but in fact they always hold liable (even in regard to the penalty) the party 
which violated the contract, except when it is proved that the violation of the 
contract is due to facts which would be called, in the common law, acts of 
God. Since such an exception can rarely be proved by the defendant, the 
arbitration proceedings are short and very mechanical.’* In connection with 
the proof of freedom from fault the defendant is not allowed to prove, eg, 
that the heating apparatus failed without defendant’s fault, that it could not 
have been repaired in spite of all efforts in a short time, that as a consequence 
the workers became sick and failed to come in to work and that this is why 
the production of the planned quantity was not possible; or that a certain 
authority allocated the necessary materials for the defendant with delay or 
improperly; or that the cause of the breach by seller was that its own 
delivering firm had not fulfilled its contractual duty.’* 

Although this method is desirable because of the brevity of the proceedings, 
it also has the disadvantage that the arbitration commission is not able to 
make an exhaustive study of the difficulties and can not really disclose the 
obstacles.** In addition, the parties feel that they have to pay a penalty in 
spite of a lack of fault on their side, while the real source of the failure should 
be sought somewhere in the organization of the Communist economy. 

The Hungarian rule provides that the defendant can avoid payment of a 
penalty, if he can prove that there was neither malice nor negligence on his 
part in connection with the breach of the contract.*® In practice the defendant 
is given much greater opportunity to prove in detail in the pleadings and at 
the hearing that he has done everything in order to perform the contract. 
The arbitrator, with the assistance of the parties, follows the entire function- 
ing of the firm. Accordingly, the arbitration proceedings are lengthier, more 
thorough, and a penalty need not be paid (only damages if any) by a firm 
which can prove that—not per eum stat, quominus solvat. 

Finally, a few words must be said about the process of review to which 
the resolutions of the arbitration commissions may be submitted.*® 


12See in detail Emelfanov and Kudriavtsev, “Usilit’ otvetstvennost’ za vypolnenie 
obiazatelstv po postavkam produktsii” (To increase the responsibility for the fulfilment 
of obligations concerning the delivery of goods), Sovetskoe Gosudarstvo i Pravo (1957) 
34-41. 

18 The idea behind this solution is that the losing defendant can bring suit against 
his own delivering firm. However, it may happen that the latter can prove some “acts 
of God” in its favor in which case the losing defendant will not be compensated for 
the loss. This is certainly not a just and satisfactory result. 

14 Baranov, the chief arbiter of the Soviet Gosarbitrazh, argues in the article cited 
above, that it is the task of the arbitration commissions—besides deciding the penalty 
issue—to disclose the failures and obstacles in the work of firms and to report them. 
However, this is not a strong argument. It is apparent that when the defendant can 
not hope from the disclosure of its problems the remitting of penalty, it does not make 
sense to explain these problems, as this way lead only to the disadvantage that the 
arbitration commission will call the attention of the supervising authority to the failure 
in the work of firm. 

15 Article 31 of Decree No. 50 (Aug. 19, 1955) M.T. 

16See in detail Ujlaki, “Dontébizottsagi hatdrozatok feliilvizsgdldsa és megsem- 
misitése” (The review and quashing of arbitration resolutions), Jogtudomdnyi K6zlony 


(1956) 163-169. 
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Cases between firms must be decided quickly and definitively in order to 
eliminate confusion and assure fulfilment of the economic plan. Therefore, 
there is no such thing as an ordinary appeal. However, it is possible to have 
the resolution reviewed or quashed. These are two different processes, and 
both are of extraordinary character. 

(1) The grounds on which a resolution may be reviewed are exactly deter- 
mined in the Decree. Any party may demand the review within 21 days after 
the service of the resolution upon him, if (a) the resolution is contrary to a 
rule of law; (b) the resolution violates the interests of the national economy 
or (c) the party has discovered decisive evidence as to the merits of the 
case which, without the party’s fault, had not been asserted in the course of 
proceedings. 

The resolution will be reviewed by the chief arbiter of the arbitration 
commission which originally entered the resolution, not by a higher agency. 
However, the chief arbiters of the state arbitration commissions can not reject 
the reviewing petition except with the previous consent of the president of 
the Central Arbitration Commission. The president may grant his approval 
in advance and generally as to all review petitions to come up in the future 
and frequently does so. 

Of course, the losing firms endeavor to construe broadly the conceptions of 
violation of a rule of law and violation of the interests of national economy. 
However, according to the view of the arbitration commissions, there is no 
violation of the interests of national economy when a firm has suffered a 
significant loss in consequence of the resolution (e.g., the payment of a large 
penalty); and it is not regarded as a violation of a rule of law when the 
resolution deviates from the holding of resolutions rendered in earlier, iden- 
tical cases (except, of course, when the deviation is from a resolution of 
principle; cf. p. 673 supra), because, although the unity of the law is an im- 
portant requirement, the unity of the law must be entertained on a higher 
level and must not exclude the initiation of a new practice when necessary. 
Finally, bringing of unmotivated reviewing proceedings is discouraged by the 
rule that the court fees of a review are double the fees payable for regular 
arbitration proceedings. 

The chief arbiter usually forwards one copy of the petition of review to 
the other party for comments and in most cases he decides the question on 
the basis of documents alone. If the petition is found to be groundless, it will 
be rejected; otherwise, the resolution of the arbitration commission will be 
quashed either in part or in full. The consequence of quashing is that the 
legal effects of the resolution cease to exist ex tunc. The chief arbiter will 
either enter the new resolution or order a new hearing of the case. 

Let us mention that the chief arbiter is not confined, in studying the matter, 
to the petition of review. He may review those parts of the resolution which 
are not contested by appellant and may enter judgment against a party which 
was not affected by the original resolution. Even the possibility of reformation 
in peius as to the appellant is not excluded. However, all this may happen 
only within three months after the entering of original resolution. 

(2) The president of the Central Arbitration Commission and the heads 
of some other authorities may quash either on their own initiative or upon 
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times in terms of fault as a requirement of liability for breach of contract, 
but in fact they always hold liable (even in regard to the penalty) the party 
which violated the contract, except when it is proved that the violation of the 
contract is due to facts which would be called, in the common law, acts of 
God. Since such an exception can rarely be proved by the defendant, the 
arbitration proceedings are short and very mechanical.’? In connection with 
the proof of freedom from fault the defendant is not allowed to prove, e.g, 
that the heating apparatus failed without defendant’s fault, that it could not 
have been repaired in spite of all efforts in a short time, that as a consequence 
the workers became sick and failed to come in to work and that this is why 
the production of the planned quantity was not possible; or that a certain 
authority allocated the necessary materials for the defendant with delay or 
improperly; or that the cause of the breach by seller was that its own 
delivering firm had not fulfilled its contractual duty.’* 

Although this method is desirable because of the brevity of the proceedings, 
it also has the disadvantage that the arbitration commission is not able to 
make an exhaustive study of the difficulties and can not really disclose the 
obstacles.’* In addition, the parties feel that they have to pay a penalty in 
spite of a lack of fault on their side, while the real source of the failure should 
be sought somewhere in the organization of the Communist economy. 

The Hungarian rule provides that the defendant can avoid payment of a 
penalty, if he can prove that there was neither malice nor negligence on his 
part in connection with the breach of the contract.’® In practice the defendant 
is given much greater opportunity to prove in detail in the pleadings and at 
the hearing that he has done everything in order to perform the contract. 
The arbitrator, with the assistance of the parties, follows the entire function- 
ing of the firm. Accordingly, the arbitration proceedings are lengthier, more 
thorough, and a penalty need not be paid (only damages if any) by a firm 
which can prove that—not per eum stat, quominus solvat. 

Finally, a few words must be said about the process of review to which 
the resolutions of the arbitration commissions may be submitted.*® 


12See in detail Emelfanov and Kudriavtsev, “Usilit? otvetstvennost’ za vypolnenie 
obiazatelstv po postavkam produktsii” (To increase the responsibility for the fulfilment 
of obligations concerning the delivery of goods), Sovetskoe Gosudarstvo i Pravo (1957) 
3441. 

18 The idea behind this solution is that the losing defendant can bring suit against 
his own delivering firm. However, it may happen that the latter can prove some “acts 
of God” in its favor in which case the losing defendant will not be compensated for 
the loss. This is certainly not a just and satisfactory result. 

14 Baranov, the chief arbiter of the Soviet Gosarbitrazh, argues in the article cited 
above, that it is the task of the arbitration commissions—besides deciding the penalty 
issue—to disclose the failures and obstacles in the work of firms and to report them. 
However, this is not a strong argument. It is apparent that when the defendant can 
not hope from the disclosure of its problems the remitting of penalty, it does not make 
sense to explain these problems, as this way lead only to the disadvantage that the 
arbitration commission will call the attention of the supervising authority to the failure 
in the work of firm. 

15 Article 31 of Decree No. 50 (Aug. 19, 1955) M.T. 

16See in detail Ujlaki, “Dontobizottsagi hatdrozatok feliilvizsgdlasa és megsem- 
misitése” (The review and quashing of arbitration resolutions), Jogtudomanyi Kozlony 


(1956) 163-169. 
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Cases between firms must be decided quickly and definitively in order to 
eliminate confusion and assure fulfilment of the economic plan. Therefore, 
there is no such thing as an ordinary appeal. However, it is possible to have 
the resolution reviewed or quashed. These are two different processes, and 
both are of extraordinary character. 

(1) The grounds on which a resolution may be reviewed are exactly deter- 
mined in the Decree. Any party may demand the review within 21 days after 
the service of the resolution upon him, if (a) the resolution is contrary to a 
rule of law; (b) the resolution violates the interests of the national economy 
or (c) the party has discovered decisive evidence as to the merits of the 
case which, without the party’s fault, had not been asserted in the course of 
proceedings. 

The resolution will be reviewed by the chief arbiter of the arbitration 
commission which originally entered the resolution, not by a higher agency. 
However, the chief arbiters of the state arbitration commissions can not reject 
the reviewing petition except with the previous consent of the president of 
the Central Arbitration Commission. The president may grant his approval 
in advance and generally as to all review petitions to come up in the future 
and frequently does so. 

Of course, the losing firms endeavor to construe broadly the conceptions of 
violation of a rule of law and violation of the interests of national economy. 
However, according to the view of the arbitration commissions, there is no 
violation of the interests of national economy when a firm has suffered a 
significant loss in consequence of the resolution (e.g., the payment of a large 
penalty); and it is not regarded as a violation of a rule of law when the 
resolution deviates from the holding of resolutions rendered in earlier, iden- 
tical cases (except, of course, when the deviation is from a resolution of 
principle; cf. p. 673 supra), because, although the unity of the law is an im- 
portant requirement, the unity of the law must be entertained on a higher 
level and must not exclude the initiation of a new practice when necessary. 
Finally, bringing of unmotivated reviewing proceedings is discouraged by the 
rule that the court fees of a review are double the fees payable for regular 
arbitration proceedings. 

The chief arbiter usually forwards one copy of the petition of review to 
the other party for comments and in most cases he decides the question on 
the basis of documents alone. If the petition is found to be groundless, it will 
be rejected; otherwise, the resolution of the arbitration commission will be 
quashed either in part or in full. The consequence of quashing is that the 
legal effects of the resolution cease to exist ex tunc. The chief arbiter will 
either enter the new resolution or order a new hearing of the case. 

Let us mention that the chief arbiter is not confined, in studying the matter, 
to the petition of review. He may review those parts of the resolution which 
are not contested by appellant and may enter judgment against a party which 
was not affected by the original resolution. Even the possibility of reformation 
in peius as to the appellant is not excluded. However, all this may happen 
only within three months after the entering of original resolution. 

(2) The president of the Central Arbitration Commission and the heads 
of some other authorities may quash either on their own initiative or upon 
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motion the resolution of an arbitration commission and order a new hearing 
of the case within three months after the entering of the original resolution, 
if the resolution violates a rule of law or the interests of the national economy, 
Such a motion may be presented only by the supervising authorities of the 
parties and only after the conclusion of the review proceedings. 

The motion to quash the resolution of the arbitration commission is, 
indeed, no legal redress whatsoever. When the president of the Central 
Arbitration Commission finds the motion to be groundless, he does not even 
enter a formal resolution, but simply informs the moving authority in letter 
of his standpoint. When the motion is found to be well-founded, the resolu- 
tion of the arbitration commission will be quashed. The result is a new 
hearing. 

ZOLTAN M. MIHALY* 


* Dr. Iur. (Budapest); LL.B. (Harvard). 


INTERNATIONAL JUDICIAL ASSISTANCE IN CIVIL CASES 


Great Briratn—While examples of international judicial co-operation have 
been traced far back into antiquity,’ the interdependence of our contempo- 
rary world has created a multitude of transnational legal problems,” and the 
difficulties caused by the inadequacy of existing procedures have focused 
attention upon the need for reform by the United States.’ In view of recent 
federal legislation,* an analysis of British’ practice in aiding foreign tribunals 
to secure evidence from witnesses in England® may be of interest. 


A. Ostaininc EvipENcE IN GREAT BriTAIN FoR UsE IN ForeIcn Courts 


As an initial consideration, the laws of England pose no objection to the 
securing of evidence from willing witnesses in England for use in foreign 
courts.’ While it has been suggested that the administration of an oath toa 


1For a brief historical treatment, see the Harvard Research in International Law, 
Draft Convention on Judicial Assistance, 33 Am. J. Int’i L. (Supp. 1939) 26-29. 

2For an excellent discussion of the subject, see Jones, “International Judicial Assist- 
ance: Procedural Chaos and A Program for Reform,” 62 Yale L.J. (1953) 515. 

3 Jones, “International Procedures in Civil and Criminal Matters: Recent Develop- 
ments in the United States,” International Bar Association, 3rd Conference Report 
(London Meeting, 1950), 251-253 and 265-267; Jones, “International Judicial Assist- 
ance: Procedural Chaos and A Program for Reform,” 62 Yale L.J. (1953) 515, 556-562. 
See also H. Rept. No. 1363, 84th Cong., Ist Sess. (1955). 

* Congress took a significant initial step towards ultimate alleviation of the current 
problems by enacting Pub. L. 85-906, 72 St. 1743 (1958), entitled “An Act to establish 
a Commission and Advisory Committee on International Rules of Judicial Procedure,” 
as amended by Pub. L. 86-287, 73 St. 567 (1959). 

5 Great Britain seems particularly suitable for analysis because of its common law 
background, its unique intercountry associations arising from the development of the 
British Commonwealth, and its long history of relationships with the civil law countries 
so geographically proximate. 

6“ |. it is in the examination of witnesses in foreign countries that our international 
practice is most chaotic, inadequate, and exasperating.” Jones, “International Judicial 
Assistance: Procedural Chaos and A Program for Reform,” 62 Yale L.J. (1953) 515, 518. 

7 Similarly, the laws of the United States pose no objection to the securing of evidence 
from willing witnesses in the United States for use in foreign courts. 
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witness without invoking the aid of the English Court may be a misde- 
meanor,® apparently by virtue of the Statutory Declarations Act, 1835,° the 
proviso therein states that “. . . nothing herein contained shall be construed 
to extend . . . to any oath, affidavit, or affirmation which may be required 
by the laws of any foreign country to give validity to instruments in writing 
designed to be used in such foreign countries respectively.” Thus in respect to 
a willing witness, a foreign court can appoint any person it deems suitable 
to take the testimony and to return the deposition, without any intervention 
whatsoever of the judicial or executive authorities of England.*? The more 
important and difficult questions pertain to problems of securing evidence 
from an unwilling witness. 

The basic enactment authorizing the High Court of England to exercise 
its power in compelling witnesses to give testimony for use in civil and com- 
mercial matters pending in foreign courts is the Foreign Tribunals Evidence 
Act, 1856."* In general, the Act provides for the sufficiency** of evidence to 
establish the pendency of an action in a foreign court, for ordering the 
examination of witnesses upon oath** by interrogatories or otherwise," for 
the right of refusal of self-incrimination,’® for the payment of expenses to 
testifying witnesses,’® and for the promulgation of procedural rules to effec- 
tuate the Act.’? The Rules of the Supreme Court implement the statute by 
prescribing the practice and procedure to be followed in securing the desired 
testimony. One further aspect of the matter deserves mention. England has 
entered into twenty-two bilateral conventions providing for reciprocal judicial 
assistance with respect to securing evidence. The provisions of such conven- 


tions will be separately treated below. 


® Address of Master B. A. Harwood at the 83rd Annual Meeting of the American 
Bar Association, August 30, 1960, entitled “Evidence and Service Abroad,” p. 9. 

°5 & 6 Will. 4, c. 62, § 13. 

10Hinton, Evidence and Service Abroad (1930) 33. 

119 & 20 Vict. c. 113. Section 1 provides that upon application to the English Court 
on behalf of a foreign tribunal, supported by proper evidence, the English Court can 
order the compulsory attendance of a witness for examination and the production of 
documents. A properly supported application should establish the pendency of a civil 
or commercial action before the foreign tribunal, and the desire to obtain the testimony 
of a witness within the jurisdiction of the English Court. By virtue of Section 24 of the 
Extradition Act, 1870 (33 & 34 Vict. c. 52) the power of the High Court to aid foreign 
courts in securing the testimony of unwilling witnesses in civil and commercial matters 
is extended to criminal matters which are non-political in nature. 

219 & 20 Vict. c. 113, § 2. This section provides that an ambassadorial or consular 
certificate may be utilized to establish the pendency of an action before a foreign tri- 
bunal and the desire of the foreign tribunal to secure the testimony of a witness within 
the jurisdiction of the English Court. Alternative methods of establishing these matters, 
including a letter rogatory, can be utilized in support of the application for the order. 

819 & 20 Vict. c. 113, §3. The examination is taken upon oath or affirmation, and 
a witness who swears falsely may be prosecuted for perjury. 

#19 & 20 Vict. c. 113, § 1. The examination may be conducted in accordance with 
the procedure requested by the foreign tribunal. 

919 & 20 Vict. c. 113, § 5. The witness has the same right of refusal of self-incrimina- 
tion as he would have if the action were pending before the English Court. 

619 & 20 Vict. c. 113, § 4. 

719 & 20 Vict. c. 113, § 7. For the procedural rules promulgated in accordance with 
this provision, see Rules of the Supreme Court, Order XXXVII, rr. 54-61. 
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Thus England has utilized legislation, court rules, and conventions to 
provide means to render judicial assistance to foreign countries in securing 
the testimony of unwilling witnesses in England for use in proceedings 
pending in foreign tribunals. 

Within the framework provided by the Act’* and the Rules of the Supreme 
Court,"® there are two methods available for obtaining evidence from an 
unwilling witness in England for use in proceedings pending before a foreign 
court. The principal difference between the two methods is the employment 
or nonemployment of an agent in England. 

(1)Employment of Agent in England. The practice and procedure under 
this method is governed by Rules 54-58 of Order XX XVII of the Rules of the 
Supreme Court. The process may be initiated either by letter of request” 
(which may, but need not, be transmitted through the diplomatic channel) 
or by any other means which the foreign court finds convenient and in accord 
with its own laws. In either event, it is essential that the foreign tribunal 
requesting the testimony furnish proof of the pendency of a civil or com- 
mercial action, and the tribunal must also indicate its desire to secure the 
testimony.” The pendency of the action and the request for the testimony 
by a foreign tribunal may be proved by a letter rogatory, by a certificate of 
the ambassador, minister, or other diplomatic agent of the foreign govern- 
ment,” or by such other proof as the English court may require.** The 


18 The Foreign Tribunals Evidence Act, 1856 (19 & 20 Vict. c. 113). 

19 Rules of the Supreme Court, Order XXXVII, rr. 54-61. 

20 The term “letter of request” is the British equivalent of the American “letter rogz- 
tory” and the “commission rogatoire” of the civil law countries. A letter rogatory is 
“An instrument whereby a foreign court is informed of the pendency of a cause and 
the names of the foreign witnesses, and is requested to cause their depositions to be 
taken in due course of the law, for the furtherance of justice; with an offer on the 
part of the court making the request, to do the like for the other, in a similar case.” 
Ballantine’s Law Dictionary, 2d ed. (1948) 744. A letter rogatory is a “formal com- 
munication in writing, sent by a court in which an action is pending to a court or 
a judge of a foreign country, requesting that the testimony of a witness resident within 
the jurisdiction of the latter court may be there formally taken under its direction and 
transmitted to the first court for use in the pending action.” Black’s Law Dictionary, 
4th ed. (1951) 1050. 

21 The Foreign Tribunals Evidence Act, 1856 (19 & 20 Vict. c. 113, § 1); Rules of 
the Supreme Court, Order XXXVII, rule 54: “Where under the Foreign Tribunals 
Evidence Act, 1856, or the Extradition Act, 1870, s. 24, any civil or commercial matter, 
or any criminal matter, is pending before a Court or tribunal of a foreign country, and 
it is made to appear to the Court or a Judge, by Commission Rogatoire, or letter of 
request, or other evidence as hereinafter provided, that such Court or tribunal is de 
sirous of obtaining the testimony in relation to such matter of any witness or witnesses 
within the jurisdiction, the Court or Judge may on the ex parte application of any per- 
son shown to be duly authorized to make the application on behalf of such foreign 
Court or tribunal, and on production of the Commission Rogatoire, or letter of request, 
or of a certificate signed in the manner, and certifying to the effect mentioned in sec- 
tion 2 of the Foreign Tribunals Evidence Act, 1856, or such other evidence as the 
Court or a judge may require, make such order or orders as may be necessary to give 
effect to the intention of the Acts above mentioned in conformity with section 1 of the 
said Foreign Tribunals Evidence Act, 1856.” 

22 The Foreign Tribunals Evidence Act, 1856 (19 & 20 Vict. c. 113, § 2); Rules of the 
Supreme Court, Order XXXVII, r. 54. 

28 Ibid. 
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English agent employed makes an ex parte application to a Master in the 
Queen’s Bench Division. The affidavit in support of the application should 
contain proof of the agent’s authority, of the pendency of the action, and of 
the foreign court’s request for the evidence. The application requests the 
issuance of an order appointing a qualified examiner** nominated by the 
applicants, enforcing the attendance of witnesses for examination and con- 
ducting the examination in accordance with the procedure specified by the 
foreign tribunal. If no procedure is specified, the examination is conducted in 
accordance with English procedure,” and if no qualified examiner is named 
in the application, the examination will be conducted by an examiner ap- 
pointed by the English court.*® The form of the order issued is governed by 
a prescribed Official Form.”’ Materials presented in a foreign language should 
be accompanied by a translation in English, and the expenses of obtaining 
the evidence requested by the foreign court are charged to the English 
agents.”> The examiner appointed must be furnished with a copy of the writ 
and the pleadings,*® and the examination is held in the presence of the 
parties or their counsel, with the witnesses subject to cross-examination and 
re-examination.’® The deposition is taken down in writing and signed by 
the witness.** Upon completion of the examination, the examiner forwards 

*4“The affidavit should either name the examiner whom it is desired to appoint or 
ask for an Examiner of the Court to be appointed. If the examiner is named, the affi- 
davit should state that he is, in the deponent’s opinion, a fit and proper person. A 
consular officer of the foreign country may be the examiner.” 1 Annual Practice (1960) 
900. See also Rules of the Supreme Court, Order XXXVII, rule 56: “The examination 
may be ordered to be taken before any fit and proper person nominated by the person 
applying or before one of the examiners of the Court, or such other qualified person, 
as the Court or a Judge may seem fit.” 

*5 Rules of the Supreme Court, Order XXXVII, rule 58: “An order made under 
Rule 54 of this Order may, if the Court or a Judge shall think fit, direct the said ex- 
amination to be taken in such manner as may be requested by the Commission Roga- 
toire or letter of request from the foreign Court, or therein signified to be in accordance 
with the practice or requirements of such Court or tribunal, or which may, for the 
same reason, be requested by the applicant for such order. But in the absence of any 
such special directions being given in the order for examination the same shall be 
taken in the manner prescribed in Part II of this Order, and where such examination 
is ordered to be taken before one of the examiners of the Court, the Rules in Part V 
of this Order shall apply to such examination.” 

6 Rules of the Supreme Court, Order XXXVII, r. 56. 

**Form 73, Appendix K of the Schedule; Rules of the Supreme Court, Order 
XXXVII, rule 55: “An order made under the last preceding Rule shall be in Form 
numbered V in the Schedule to these Rules, which may be cited as Form No. 73, 
Appendix K, with such variations as circumstances may require.” 

*8 Hinton, Evidence and Service Abroad (1930) 36. 

*®Rules of the Supreme Court, Order XXXVII, rule 10: “Where any witness or 
person is ordered to be examined before any officer of the Court, or before any person 
appointed for the purpose, the person taking the examination shall be furnished by the 
party on whose application the order was made with a copy of the writ and pleadings, 


~ if any, or with a copy of the documents necessary to inform the person taking the 
, xamination of the questions at issue between the parties.” 


*° Rules of the Supreme Court, Order XXXVII, rule 11: “The examination shall take 
place in the presence of the parties, their counsel, solicitors, or agents, and the witnesses 
shall be subject to cross-examination and re-examination.” 

1 Rules of the Supreme Court, Order XXXVII, rule 12: “The depositions taken be- 
fore an officer of the court, or before any other person appointed to take the examina- 
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the deposition, any exhibits, his appointment order, and the letter rogatory 
or other originating document to the Senior Master of the High Court, unless 
directed otherwise in the order. The documents are officially certified in 
accordance with the provisions of the prescribed Official Form** and for- 
warded to the Secretary of State for Foreign Affairs for transmission to the 
requesting court.** 

In availing themselves of the facilities thus afforded by the British system, 
there are two significant points derived from case law that American lawyers 
should bear in mind. First, the evidence that can be taken by virtue of an 
order compelling a witness to testify need not be limited to what is admissible 
in English courts.** Second, the scope of British discovery practice is more 
limited than the American practice. In Radio Corporation of America ». 
Rauland Corporation* an application for an order compelling the testimony 
of witnesses and the production of documents was denied on the basis that 
the applicants were “fishing.” The High Court construed the word “testi- 
mony” as used in the statute*® to mean testimony immediately relevant to 
the issue in dispute, and thus testimony for purposes of discovery was not 
permissible. Further, the Court noted that British discovery practice with 
respect to the production of documents was permitted against parties only, 
and not against mere witnesses. 

(2) Without Employment of Agent in England. Supreme Court Rule 60 
governs the practice and procedure when no agent in England is employed.” 





tion, shall be taken down in writing by or in the presence of the examiner, not or- 
dinarily by question and answer, but so as to represent as nearly as may be the state- 
ment of the witness, and when completed shall be read over by the witness and signed 
by him in the presence of the parties, or such of them as may think fit to attend. If 
the witness shall refuse to sign the depositions, the examiner shall sign the same. The 
examiner may put down any particular question or answer if there should appear any 
special reason for doing so, and may put any question to the witness as to the meaning 
of any answer, or as to any matter arising in the course of the examination. Any ques- 
tions which may be objected to shall be taken down by the examiner in the deposi- 
tions, and he shall state his opinion thereon to the counsel, solicitors, or parties, and 
shall refer to such statement in the depositions, but shall not have power to decide upon 
the materiality or relevancy of any question.” 

32 Form 74, Appendix K of the Schedule; Rules of the Supreme Court, Order XXXVII, 
rule 57: “Unless otherwise provided in the order for examination, the examiner before 
whom the examination is taken shall, on its completion, forward the same to the Senior 
Master of the Supreme Court, and on receipt thereof the Senior Master for the time 
being in attendance shall append thereto a certificate, in Form numbered VI in the 
Schedule to these Rules, which may be cited as Form No. 74, Appendix K, with such 
variations as circumstances may require, duly sealed with the seal of the Supreme 
Court for use out of the jurisdiction, and shall forward the depositions so certified, and 
the commission rogatoire or letter of request, if any, to His Majesty’s Secretary of State 
for Foreign Affairs for transmission to the foreign Court or tribunal requiring the 
same.” 

33 Rules of the Supreme Court, Order XXXVII, r. 57. “Where the foreign Tribunal so 
desires, the depositions are sent direct by the Senior Master to the consul or other 
official of the foreign government in England for transmission to the foreign Court.” 
1 Annual Practice (1960) 902. 

34 Desilla v. Fells & Co., 40 L.T.R. (N.S.) 423 (Q.B. 1879). 

35 [1956] 1 Q.B. 618. 

36 The Foreign Tribunals Evidence Act, 1856 (19 & 20 Vict. c. 113 § 1). 

37 Rules of the Supreme Court, Order XXXVII, rule 60: “Where a commission roga- 
toire, or letter of request, as mentioned in Rule 54 of this Order, is transmitted to the 
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The process is initiated by a letter of request from the foreign tribunal, 
together with a list of the questions to be put to the witness or witnesses, 
and transmitted through the diplomatic channel to Her Majesty’s Secretary 
of State for Foreign Affairs. The letter of request is sent to the Senior Master 
of the High Court by the Secretary of State with an intimation that effect 
should be given thereto. The Senior Master forwards it to the Solicitor to 
the Treasury, who acts in accordance with the provisions of Rules 54-58.°* 
Materials in a foreign language should be accompanied by a translation, and 
the expenses of the examiner and testifying witnesses are recovered through 
the government of the country from which the request emanates.*® In short, 
the Solicitor to the Treasury acts instead of an employed agent to secure 
the testimony. 

(3) Conventions Concerning Judicial Assistance. Since 1922,*° England has 
negotiated twenty-two conventions* relating to reciprocal assistance in legal 
proceedings of a civil or commercial nature, most of which agreements are 
still in force today.** In general, the conventions constitute a codification of 





Supreme Court by His Majesty’s Secretary of State for Foreign Affairs with en intima- 
tion that it is desirable that effect should be given to the same without requiring an 
application to be made to the Court by the agents in England of any of the parties to 
the action or matter in the foreign country, the Senior Master shall transmit the same 
to the solicitor to the Treasury, who may thereupon, with the consent of His Majesty’s 
Treasury, make such applications and take such steps as may be necessary to give effect 
to such commission rogatoire, or letter of request, in accordance with Rules 54 to 58 
of this Order.” 
388 These are the same rules which would be utilized in situations where an agent in 
England was employed. 
39 Hinton, Evidence and Service Abroad (1930) 39-40. 
40 The first convention was concluded with France, Feb. 2, 1922. 
41 France, Feb. 2, 1922 (10 League of Nations Treaty Series 448). 
Belgium, June 21, 1922 (24 L.N.T'S. 92). 
Czechoslovakia, Nov. 11, 1924 (48 L.N.T.S. 425). 
Germany, March 20, 1928 (90 L.N.T.S. 287). 
Spain, June 27, 1929 (101 L.N.T.S. 375). 
Sweden, Aug. 28, 1930 (114 L.N.T\S. 9). 
Norway, Jan. 30, 1931 (123 L.N.T.S. 343). 
Austria, March 31, 1931 (127 L.N.T.S. 167). 
Portugal, July 9, 1931 (129 L.N.T.S. 417). 
Poland, Aug. 26, 1931 (131 L.N.T.S. 19). 
Italy, Dec. 17, 1930 (131 L.N.T.S. 79). 
Estonia, Dec. 22, 1931 (132 L.N.T.S. 231). 
Denmark, Nov. 29, 1932 (139 L.N.T\S. 9). 
Netherlands, May 31, 1932 (140 L.N.T.S. 287). 
Turkey, Nov. 28, 1931 (141 L.N.T.S. 225). 
Finland, Aug. 11, 1933 (149 L.N.T.S. 131). 
Lithuania, Apr. 24, 1934 (169 L.N.T-S. 373). 
Hungary, Sept. 25, 1935 (170 L.N.T.S. 51). 
Iraq, July 25, 1935 (176 L.N.T\S. 229). 
Greece, Feb. 27, 1936 (185 L.N.T.S. 113). 
Latvia, Aug. 23, 1939 (201 L.N.T.S. 37). 
Yugoslavia, Feb. 27, 1936 (181 L.N.T.S. 241). 
42“As a result of the war, conventions with [Estonia, Germany, Latvia, Lithuania] 
»..are not effective. Conventions with Estonia, Latvia and Lithuania have never 
formally lapsed, but have ceased to operate owing to de facto incorporation of these 
States into the Soviet Union. With regard to the German Federal Republic the German 
convention has been reapplied. The position as to certain other countries is obscure.” 
1 Annual Practice (1960) 878-879. 
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the practice regarding the service of judicial documents and the securing of 
evidence.*® Lawyers are able to ascertain with precision the procedural 
methods available with respect to a particular country and to choose the 
method most suitable to their specific problem. Some of the conventions go 
beyond codification and provide improved facilities for securing evidence, 
For example, prior to the convention, evidence could only be obtained from 
Spain by letter of request. Upon ratification of the convention, it became 
possible for a consular officer or other suitable person appointed by a British 
court to take evidence from a willing Spanish witness without any request 
to or intervention of the Spanish authorities.** 

With respect to the aid rendered to foreign tribunals by England, the pro- 
cedure normally utilized is only slightly altered by the conventions. The letter 
of request is transmitted by the consul-general of the foreign country directly 
to the Senior Master of the High Court (instead of to Her Majesty’s Secretary 
of State for Foreign Affairs). If an agent in England has been employed, the 
Senior Master notifies the agent, who proceeds to handle the matter in 
accordance with Rules 54-58 as outlined in (1) above. If an agent in England 
has not been employed, the Senior Master sends the letter of request to the 
Solicitor to the Treasury, who proceeds in accordance with Rule 60 as outlined 
in (2) above. Another minor variation from normal procedure is that the 
certified depositions are returned by the Senior Master directly to the consul- 
general of the requesting country instead of to the Secretary of State for 
Foreign Affairs. 

To sum up, the negotiation of the conventions has caused no significant 
substantive change in the liberal policy of judicial assistance rendered to 
foreign tribunals by England. On the other hand, English lawyers secured 
certainty from the codification, and acquired additional procedural methods 
of value. Perhaps the most important result of the conventions was the 
achievement of a degree of reconciliation between the variant concepts of 
the common law and civil law systems. 


B. Osrarninc EvipeNce IN GreaT Britain For Use WITHIN THE 
CoMMONWEALTH 


The basic legislation providing authority is the Evidence by Commission 
Act, 1859*° which contains provisions substantially similar to those of the 
Foreign Tribunals Evidence Act, 1856.*° The Act has been implemented by 
court rules.‘ The process of securing testimony can be instituted by any 


43 Address of Lord Dunboyne at the 83rd Annual Meeting of the American Bar Asso- 
ciation, August 30, 1960. “Service and Evidence Abroad,” p. 2. 

44101 L.N.T.S. 375, 383 (1930), art. 10(a). 

4522 Vict. c. 20. “An Act to provide for taking evidence in suits and proceedings 
pending before tribunals in Her Majesty’s Dominions in places out of the jurisdiction 
of such tribunals.” 

4619 & 20 Vict. c. 113. 

47 Rules of the Supreme Court, Order XXXVII, rule 59: “Rules 54 to 58 of this 
Order shall apply as far as may be to applications under the Evidence by Commission 
Act, 1859 (22 Vict. c. 20), for the purpose of giving effect to any commission or letter 
of request from any British tribunal out of the jurisdiction; except that in such cases 
the depositions certified as above provided, and letter of request, if any, shall be for- 
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method**® which is convenient and in accordance with the laws of the origi- 
nating jurisdiction. The requesting document may name an examiner or 
may be addressed to the Senior Master of the Supreme Court, who nominates 
an examiner. In either case, it is essential that an agent in England be em- 
ployed to make the ex parte application, as there is no provision for applying 
Rule 60 (thus permitting the Treasury Solicitor to act instead of an agent). 
The remainder of the procedure is carried out as outlined in (1) above, 
except that after completion of the examination, the certified documents are 
transmitted by the Senior Master (unless otherwise directed in the order) 
to the appropriate English office.*° 


CoNcLUSION 


With respect to the willing witness, English law imposes no restrictions 
on the securing of testimony for use in foreign tribunals. No intervention 
whatsoever of the judicial or executive authorities in England is necessary. 

With respect to the unwilling witness, England long ago established a 
policy of rendering judicial assistance to foreign courts desiring testimony. 
This policy has been carried out by legislation, convention, and court rule. 
The diplomatic channel is available as a receiving and transmitting agency 
for requests emanating from foreign tribunals*® and a specific office™ has 
been designated to render assistance and provide certification for the testi- 
mony secured. Official court Examiners®’ are available for appointment. 
Perhaps the most significant feature of English practice is the provision™ 
allowing the Solicitor to the Treasury to act, thus dispensing with the 
necessity of employing agents in England. 

OSCAR J. MILLER* 





warded by the Senior Master to His Majesty’s Secretary of State for the Colonies, or, 
in the case of a letter of request from a Judge of an Indian Court, to His Majesty’s 
Secretary of State for India.” 

48 The Act uses the terms “commission, order or other process” (§ 1). Rule 59 adds 
the term “letter of request.” 

49E.g., for requests from India or Pakistan, the certified documents are sent to the 
Secretary of State for Commonwealth Relations; requests from Colonial Courts are 
returned to the Secretary of State for the Colonies. 

50 This is in marked contrast to the position of the United States, in which the U.S. 
Department of State refuses to receive and transmit such communications, seemingly 
on the basis that no legal authority exists for such activity. See Jones, “International 
Judicial Assistance: Procedural Chaos and A Program for Reform,” 62 Yale L.J. (1953) 
515, 539. 

5t The Office of the Senior Master of the Supreme Court. 

52 Rules of the Supreme Court, Order XXXVII, rr. 39-53. 

53 Rules of the Supreme Court, Order XXXVII, r. 60. 

*LL.B., University of Michigan. 


Yucostavia—1. Sources. The principal sources of Yugoslav law in the field 
of international legal assistance are the Law on Civil Procedure, which 
entered into force on April 24, 1957, and the Introductory Law to the Law 
on Civil Procedure, which entered into force on February 1, 1957." In addition 


1 Both laws were promulgated on December 8, 1956, and published in Sluzbeni list 
Federativne Narodne Republike Jugoslavije (Yugoslav Official Gazette) No. 4 of Janu- 
ary 23, 1957. 
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to the foregoing, legal assistance is regulated by bilateral international agree. 
ments which are enumerated in a list attached hereto. Moreover, Yugoslavia 
is a signatory to the Hague Convention on Civil Procedure of 1905. 

2. Object of Legal Assistance. Legal assistance given by Yugoslav courts 
on the request of foreign courts is not defined by the Law on Civil Procedure, 
nor are the proceedings which may represent the object of legal assistance, 
According to judicial practice and legal theory, only certain proceedings can 
be the object of legal assistance in both contentious and non-contentious 
matters. At present, these include the service of judicial summons, orders, 
and decrees and of extrajudicial documents, as well as the taking of evi- 
dence, for instance hearing of witnesses, taking of statements by a plaintiff 
or defendant, inspection of premises, and the like. Proceedings on the merits 
of the case can never constitute the object of legal assistance. Nor can the 
making of decrees or orders constitute the object of legal assistance, with the 
exception of those called for in the execution of a letter of request, e.g. post- 
ponement of the taking of evidence or the punishment of a party or expert 
for any breach of order during the proceedings. Compulsory measures for 
the enforcement of a decision of a court can be the object of legal assistance 
given by Yugoslav courts. 

The abovementioned laws provide for the duty of the Yugoslav courts to 
render assistance under determined conditions to a foreign court but not 
to a foreign governmental administration. 

3. Conditions for Assistance in the Conduct of Legal Proceedings by 
Yugoslav Courts. A Yugoslav court shall give effect to a letter of request if 
there is reciprocity between Yugoslavia and the country where the request 
originated. It should be emphasized, however, that the court will refuse to 
undertake the requested proceedings despite the existence of a convention 
to that effect if the other contracting Party has failed to perform its obligation 
to render legal assistance upon the request of Yugoslav courts. Reciprocity 
as a condition for rendering legal assistance by a Yugoslav court is not 
necessarily based on an international instrument alone. The Yugoslav court 
will proceed also in a case where there is no conventional obligation, if the 
courts of the country where the request originated render legal assistance 
upon requests of Yugoslav courts.’ Accordingly, the current practice existing 
in legal intercourse between the two countries constitutes the determining 
element. It may occur that a foreign court renders legal assistance upon the 
request of a Yugoslav court even without the existence of an international 
agreement to that effect, but with certain limitations not recognized by the 
Yugoslav law. As a rule, such limitations represent no obstacle for a Yugo- 
slav court to render legal assistance upon request of the court of the respective 
country. The Yugoslav court will render legal assistance in such cases as well, 
but in doing so it will apply the corresponding limitations. 

For compulsory enforcement of a decree or order made by a foreign court, 
special conditions are required, namely those for the recognition of foreign 
judgments in general. Under Articles 17 and 20 of the Introductory Law to 


? Article 169 para. 1 of the Law on Civil Procedure. 
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the Law on Civil Procedure, a foreign judgment will be enforced in 
Yugoslavia: 

(a) if under the provisions on jurisdiction in force in Yugoslavia the case 
was within the jurisdiction of that foreign court; 

(b) if the document under which the proceedings were initiated was served 
on the person against whom the order is made or if such person was in any 
other manner engaged in the proceedings; 

(c) if there is a certificate issued by the foreign court exercising jurisdiction 
or by another competent authority on the validity and enforceability of the 
order or decree according to the law of the country in which such order or 
decree was made; and 

(d) if there is reciprocity in the recognition and enforcement of judicial 
decrees between Yugoslavia and the country in which they are made. 

However, despite compliance with the above conditions, a foreign decree 
shall not be enforced under Articles 18 and 20 of the Introductory Law to 
the Law on Civil Procedure if: 

(a) the person against whom the order was made was unable to participate 
in the proceedings owing to irregularity in the proceedings; or 

(b) the recognition of the foreign decree runs contrary to Yugoslav public 
policy. 

4. Formal Requests of Legal Assistance. According to the Law on Civil 
Procedure, the Yugoslav courts will give effect to a letter of request emanating 
from a foreign court if: 

(a) forwarded through normal diplomatic channels. This means that the 
letter of request of the foreign court should be addressed to the Yugoslav 
court through the department of foreign affairs of the Government of the 
respective court and forwarded to the Yugoslav Secretariat of State for 
Foreign Affairs. The letter of request can be also forwarded to the Yugoslav 
Secretariat of State for Foreign Affairs through the diplomatic mission of the 
respective country in Yugoslavia; 

(b) the letter of request and the annexes thereto are drawn up in the 
languages of the peoples of Yugoslavia, or if accompanied by a translation 
in one of these languages certified as correct. If a translation is enclosed, it 
must be certified by an agency authorized in the issuing country for the 
authentication of translations. 

The foregoing conditions for legal assistance upon request of a foreign 
court represent the procedure applied under the law. These rules, however, 
are not applied if otherwise provided for in the agreement between Yugo- 
slavia and the country where the letter of request originated. In such cases 
the provisions of the international agreement prevail. 

The letter of request has to state precisely the nature of the proceedings 
requested from the Yugoslav court. It is not necessary for the letter of request 
to mention the court exercising jurisdiction because this fact might be un- 
known to the foreign court. 

5. Jurisdiction and Proceedings upon Request of Foreign Courts. The letter 
of request forwarded through the authority of a foreign country competent 
for foreign affairs, is transmitted by the Yugoslav Secretariat of State for 
Foreign Affairs through the intermediary of the Secretariat of State for 
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Justice of the respective People’s Republic to the competent court. According 
to the established practice, neither of the mentioned Secretariats examines 
whether the conditions for assistance in the conduct of legal proceedings 
were satisfied. 

For the determination of jurisdiction and procedure following a foreign 
letter of request, the same rules are applied as in rendering legal assistance 
between national courts. The district courts have competence in dealing with 
letters of request, whereas assistance in legal proceedings is actually performed 
by a judge of the district court. The territorial jurisdiction is determined by 
the place of residence of the person whose evidence is to be taken or on 
whom a document should be served. It may also be determined according 
to the place in which the object for examination is located. 

In giving effect to the letter of request, the Yugoslav court follows the 
procedure provided for by the Yugoslav law. This is but a confirmation of 
the generally accepted principle that courts apply their national rules in 
procedural matters. 

The Law on Civil Procedure provides also for a possible departure from 
this principle, i.e. the Yugoslav court may follow the procedure applied in 
the country from whose territory the request emanated if a wish to that effect 
was expressed in the letter of request, i.e. that a special procedure, not known 
to the Yugoslav law, should be applied. Thus, for instance, the Yugoslav 
court may be requested to serve a document in the manner provided for by 
the law of the country which made the request or that evidence should be 
taken on oath (although the taking of oath is not provided for in the 
Yugoslav law). As a rule the Yugoslav courts follow the procedure requested 
by foreign courts and provided for in the respective legislation in so far as it 
is not incompatible with public policy (see further para. 7 below). 

6. Special Rules Governing Jurisdiction and Procedure if Compulsory 
Measures Are Requested by a Foreign Court. It derives from Article 20 of 
the Introductory Law to the Law on Civil Procedure that in case a foreign 
court requests the execution of an order made by it, the decision permitting 
such enforcement is always made by the Yugoslav court even in case the 
original order was made by the foreign court upon request of a party. If in 
such a case the foreign court has, together with the request, forwarded the 
order of enforcement, the latter will be considered as a request for enforce- 
ment in the territory of the requested court. 

The order for such enforcement is within the competence of a judge of 
the county court within whose territorial jurisdiction the order of enforce- 
ment should take effect. If the object of enforcement is the property of a 
Yugoslav political and territorial unit (municipality, district, autonomous 
region or province, People’s Republic, Federation), an economic organization, 
a government agency enjoying the status of a juridical person or an organiza- 
tion of social self-government (Article 455 of the Law on Civil Procedure), 
the authorization for enforcement is given by the judge of the county eco- 
nomic court having territorial jurisdiction over the property subjected to 
enforcement. While considering the order for enforcement the court has to 
examine whether all requirements for the recognition of a foreign judgment 
have been met and whether obstacles exist which might prevent the recogni- 
tion of a foreign judgment. 
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The legal provisions on the enforcement in Yugoslavia of judgments of 
foreign courts are likewise applied for the enforcement of awards of foreign 
arbitration tribunals (Article 21 of the Introductory Law to the Law on Civil 
Procedure). However, the award of the foreign arbitration tribunal will not 
be enforced under the law if: 


(1) there is no agreement on arbitration or the agreement is not valid; 

(2) by the composition of the arbitration tribunal or by making the award 
a clause of the arbitration agreement was violated; 

(3) the arbitration tribunal went beyond its terms of reference; or 

(4) the award is incomprehensible or contradicts itself. 


If otherwise provided in an international agreement, the rules of the 
agreement will prevail over the general rules stated above when a foreign 
judgment is enforced in Yugoslavia following the procedure of mutual 
assistance in the conduct of legal proceedings. 

7. Obstacles Preventing Assistance in the Conduct of Legal Proceedings. 
The Yugoslav court will not give effect to the request of a foreign court if one 
of the substantial or formal conditions enumerated above (para. 3 and 4) are 
not observed. If the obstacle cannot be removed, nothing stands in the way 
of the foreign court to reiterate its request once the obstacle has been removed. 
This applies particularly to conditions of form. 

The existence of an obstacle is established by the court exercising jurisdic- 
tion in mutual assistance proceedings. The question of reciprocity examined 
by the court may be of such a nature that the court is unable to answer it with 
certainty. In such a case it has to refer the matter to the Secretariat of Justice 
of the Federal Executive Council. The law does not provide that the inter- 
pretation received in this way be binding upon the court, but there are no 
cases recorded of a court taking a position contrary to that of the Secretariat 
on this issue. There are opinions in Yugoslav legal writings to the effect that 
the explanation respecting the existence of reciprocity given by the Secretariat 
of Justice is binding upon the court.® 

Despite the fact that the foregoing requirements have been met, the 
Yugoslav court will refuse to give effect to a letter of request, if the action 
required runs contrary to Yugoslav public policy. If it is a matter of legal 
proceedings, the Yugoslav court has to refer the case ex officio to the Supreme 
Court of the People’s Republic for decision whether effect should be given 
or not. There are no special provisions in the Yugoslav law on non-conten- 
tious or enforcement matters, but there is no doubt that the court should 
proceed in an analogous way. The decision of the Supreme Court of the 
People’s Republic is final. 

It is considered an obstacle to the application of compulsory measures of 
execution requested by a foreign court, if the person against whom it made 
an order for compulsory measures could not, owing to irregularities, take part 
in the proceedings. 


Should a foreign court request that legal assistance proceedings should be 





* Zuglia-Triva: Komentar Zakona o parnitnom postupku (A Commentary of the Law 
on Civil Procedure) I., p. 367. 
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followed in a particular way, i.e. in compliance with special formalities pro. 
vided for in foreign legislation, compliance with such formalities may con- 
stitute an obstacle if they are contrary to public policy. In such a case the 
Yugoslav court will render legal assistance in compliance with its legislation, 
In the example mentioned in paragraph 5 above, the Yugoslav court will take 
evidence on oath which, however, cannot be administered according to 


religious rites. 


B. POZNIC* 


* Associate Professor, Faculty of Law, University of Belgrade. 


APPENDIX 


List oF INTERNATIONAL TREATIES AND AGREEMENTS ON LEGAL ASSISTANCE 
CoNCLUDED BY YUGOSLAVIA 


As already mentioned, Yugoslavia is 
a signatory to the Hague Convention 
on Civil Procedure of July 17, 1905. 
The Convention was ratified by the 
Law of February 9, 1930 (Sluzbene 
novine [Official Gazette], No. 100- 
XXXVIII of May 3, 1930). In addition 
to the Convention, Yugoslavia has con- 
cluded treaties and agreements on legal 
assistance with the following countries 
(as of January 1, 1961): 

1. Italy: Convention on legal and 
juridical protection of their respective 
citizens of April 6, 1922 and Agree- 
ment on the enforcement of judgments 
of the same date. Both acts were rati- 
fied by the Law of March 11, 1930 
(Sluzbene novine [Official Gazette] 
No. 42-XI of February 24, 1931); 

2. Czechoslovakia: Treaty on the 
mutual settlement of legal relations of 
March 17, 1923. The treaty was ratified 
by the Law of May 27, 1924 (Sluzbene 
novine {Official Gazette] No. 181- 
XXXVIII of August 9, 1924); 

3. Poland: Convention on legal rela- 
tionships of their respective citizens of 
May 4, 1923. The Convention was rati- 
fied by the Law of October 8, 1928 
(Sluzbene novine [Official Gazette] 
No. 302-XCIX of December 27, 1928); 

4. Hungary: Treaty on Mutual Rela- 
tionships of May 7, 1960, ratified on 
September 30, 1960; 





5. Great Britain: Convention Relat. 
ing to the Mutual Assistance in the 
Conduct of Legal Proceedings in Civil 
and Commercial Matters Which Are 
Being Dealt With or Which It is An- 
ticipated May Be Dealt With by Their 
Respective Judicial Authorities, of 
February 27, 1936. The Convention 
was ratified by the Law of May 6, 1936 
(Slu&bene novine [Official Gazette} 
No. 116-XXXV of May 26, 1937); 

6. Turkey: Convention on Mutual 
Relationships in judicial, civil and com- 
mercial matters of July 3, 1934, ratified 
by the Law of August 7, 1936 (Sluz- 
bene novine [Official Gazette] No. 
263-LXV of September 12, 1936); 

7. Belgium: Agreement on mutual 
legal assistance in civil and commercial 
matters of February 20, 1937, ratified 
by the Law of May 6, 1937 (Sluzbene 
novine [Official Gazette] No. 116 
XXXV of May 26, 1937); 

8. Austria: Treaty on mutual legal 
relationships of December 16, 1954, 
ratified on November 12, 1955 (Sluz- 
beni list FNR] [Official Gazette] 
dodatak Medjunarodni ugovori i drugi 
sporazumi [Supplement on _ Interna- 
tional treaties and other agreements] 
No. 8/1955); 

9. Bulgaria: Treaty on mutual legal 
assistance of March 23, 1956, ratified 
on September 25, 1956 (Sluzbeni list 
FNR] dodatak Medjunarodni ugovori 
i drugi sporazumi [Official Gazette, 
Supplement International Treaties and 
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other agreements] No. 1/1957 of Feb- 
ruary 10, 1957); 

10. Greece: Convention on mutual 
legal relationships of June 18, 1959, 
ratified on September 29, 1959. 

If one of the mentioned countries is 
also a party to the Hague Convention, 
the provisions of the latter are applied 
with regard to Yugoslavia insofar as 
the problem has not been regulated 
otherwise by agreement with the re- 
spective country. 

With regard to the recognition and 
enforcement of foreign arbitration 
awards, in addition to the mentioned 
conventions with Czechoslovakia and 





1960] COMMENTS 693 





ratified the following multilateral and 
bilateral conventions: 

11. The Geneva Protocol on Arbitra- 
tion of September 24, 1923; 

12. The Geneva Convention on the 
enforcement of foreign arbitration 
awards of September 26, 1927; 

13. Treaty on Trade between the 
Federal People’s Republic of Yugo- 
slavia and Switzerland of September 
27, 1948 (Yugoslav Official Gazette 
No. 16/1949). 

Moreover, Yugoslavia has ratified the 
convention on commerce and naviga- 
tion concluded with Italy on March 31, 
1955, Article 4 of which regulates the 





enforcement of arbitration awards in 
commercial matters. Italy, however, has 
not yet ratified the convention, 


Bulgaria (see above paragraphs 2 and 
9) which regulate the enforcement of 
arbitration awards, Yugoslavia has 


DECISIONS 


France: STocKHOLDER Prorection—Concern over stockholders’ rights, 
which in the common law world has assumed major proportions,’ now like- 
wise appears to be assuming greater importance in France. In the last two 
years three interesting decisions have been reported, all holding most emphati- 
cally in favor of the stockholder. 

The importance of the adjudications is twofold. First, the cases are major 
guideposts in those specific areas with which they deal, as is amply evidenced 
by the comments and notes which they have evoked.’ Secondly, while it may 
be premature to state that these cases establish a trend, the forthright decisions 
certainly show.that at the present time, there will be little hesitation in pro- 
tecting those rights of shareholders which the court feels have been invaded. 


A 


The first case, decided by the Court of Cassation, presents the problem of 
the “interested” director. One, de Tricornot, a director of the Société des 
Moteurs Cérés, S. A., at the same time was the managing partner of two 
sociétés a responsabilité limitée, the Fonderie de Farincourt and the Fonderie 
de Soyon. During 1950 and 1951, these sociétés had entered into numerous 
contracts with the Société, to supply it with various foundry products. How- 
ever, instead of simple payment for the materials furnished, the sums due 
were subscribed to an increase in stated capital of the Société. In 1953, the 
capital was increased, and presumably stock was issued commensurate to the 
subscriptions. While these contracts were specifically approved by the share- 
holders, they were not expressly approved by the board of directors prior to 


1For an example, see New Look in Corporation Law, A Symposium, 23 Law and 
Cont. Prob. (1958) 175 et seq. 

2D. 1959. 414, note Dalsace; D. 1959. 260 note; D. 1959. 353 note Martine; J.C.P. 
1959. 10966; J.C.P. 1959. 11175; Rev. Soc. 1959. 264; S. 1959. 134 
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their execution; thus one of the prerequisites required by article 40 of the 
law of July 4, 1867, as modified by the law of March 4, 1943,° was not fulfilled, 

The relief sought by the plaintiffs, shareholders in the Société, was , 
declaration that the contracts were null and void, because of this irregularity, 
In addition, cancellation of the subscriptions and the subsequent increas 
in stated capital was sought, on the ground that since the original contracts 
were void, the foundry companies acquired no claims, and thus had nothing 
to subscribe. 

The defendants argued that there could be an implied ratification of the 
contracts and that, in fact, this had occurred as the board had allowed the 
contracts to be performed, presumably with full knowledge of their content 
and of the relevant circumstances. Furthermore, even assuming the contracts 
were null and void, a “certain and demandable” credit had been created 
(presumably in quasi contract), and this credit must be assumed to have been 
transmuted into the subscriptions; the only ground upon which this process 
could be disturbed would be a showing by the plaintiffs that the consideration 
given was inadequate. 

Apparently this was a case of first impression* regarding the application 
of this particular statute, and the Court took advantage of the opportunity to 
make its views on the statute plain. The possibility of an implied ratification 
of the contract was rejected; the required approval of the board, prior to the 
execution of the contract, can only be properly given by literal compliance 
with the law. The Court adopted the reasoning of the lower court, namely, 
that the policy of the statute is to protect stockholder’s rights and that only 
by insisting on literal compliance will this policy be effectuated. 


On the scope of the statute, the decision answered one arguable point.’ The | 
statute specifically exempts contracts made in the normal course of busines | 
with “clients.” Some authorities® had interpreted this word as including | 


suppliers as well as customers, but this decision answers that contention in 
the negative. 

The argument that the “certain and demandable” sum, resulting from the 
delivery of the materials, may be considered as the amount of the subscrip- 


tion, was likewise rejected by the court. While seemingly admitting that there | 
was a sum “certain and demandable,” it held that the amount was not liqui- | 
dated. While the language is very technical, the reasoning is relatively simple: | 


i.e. that since up to the time of the increase of the stated capital, the sums had 


3 This article provides: “Any contract between a corporation and a member of it 
board of directors whether entered into directly or by way of an intermediary must be 
submitted to prior approval by the board of directors. Notice thereof must be given to 
the controllers. 

The same rule applies to contracts between a corporation and another enterprise if a 
corporate director is the owner, partner, manager, administrator or director of the 
enterprise. The director who finds himself in the situation of one of the instances 
enumerated must make a disclosure to the board of directors. Notice must likewise 
be given to the controllers. 

The preceding provisions do not apply to normal contracts respecting dealings of 
the corporations with its ‘clients.’ ”” Dalloz, Code de Commerce, p. 43, 1956. 

#D. 1959. 414. note Dalsace. 

5 Hamel, Traité de Droit Commercial, (1954) 786. 

®D. 1959. 414. note Dalsace. 
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never been fixed (either by the parties or by a judgment in quasi contract), 
they existed only in the form of a cause of action, or right, and in this form 
they could not serve as a subscription. Thus it followed that since the sub- 
scriptions were a nullity, so must be the increase in stated capital based 
thereon. 

While the court’s disposition of the matter of the subscription was all that 
was necessary for this decision, it does suggest a further problem. Had the 
board settled on a sum with the foundries, and had the shareholders then 
approved of the settlement (it would appear that compliance with the statute 
would still be required), then the sum would have been a fixed amount. 
If it could now be assumed that the sum was untainted, the subsequent sub- 
scription would supposedly not fail.’ However, it would seem that such 
result would circumvent the statute, as there still would have been no prior 
approval of the original transaction. The possibilities of evasion which this 
would allow can easily be imagined, especially in the case of a closely held 
corporation. The problem is compounded by the fact that the statute specifies 
that the stockholder approval here involved can only be set aside on the 
grounds of fraud. Whether this is meant to be the exclusive ground, and if so, 
what amounts to fraud, are difficult and unanswered questions.* Justice 
would seem to demand a broad interpretation of the statute. A related and 
interesting question, though one which seems to be well settled, is that of 
“estoppel.” Here the authorities? agree that a stockholder may bring an 
action to nullify the proceedings of the shareholders’ meeting, even though 
he had actively participated in, and had voted for, the very transaction which 
he now seeks to have voided. 

This case certainly should indicate that the only safe and proper procedure 
is strict and literal compliance with the statute. Apparently, as a practical 
matter, although the law requires that a “special report” be submitted to the 
stockholders on the contracts authorized by the board, the information which 
they actually receive is of a very general nature.*° The arguments” advanced 
in favor of this practice are either that for business reasons secrecy as to the 
terms is necessary, or that the terms of the contract really concern themselves 
with the managerial functions of the corporation, an area supposedly reserved 
to the board of directors. It does not require a great deal of imagination to 
visualize how purely mechanical this operation probably is, and how strong 
the temptation to take “short cuts” must be. However, this case should cer- 
tainly put the prudent man on his guard as to the pitfalls awaiting those 
who are likely to succumb. 


B 


The second case also passed upon by the Court of Cassation, concerned an 
agreement by two corporations to form a third. The moving force behind 
this undertaking was a M. Louis Lavie, who was the managing director 


"As to this view, see D. 1959. 414. note Dalsace. 

“Ripert, Traité Elémentaire de Droit Commercial, (1959) 554. 
*Ripert, op. cit. p. 525; Hamel, op. cit., p. 820. 

Ripert, op. cit. p. 554. 

4 Hamel, op. cit. p. 786. 
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(president) of the Marcel Lavie Co., and also a director of Lavie Works, the 
second corporation involved. It was these two corporations which were to 
furnish the capital necessary for the prospective third corporation. 

On May 9, 1952, the board of directors of Lavie Works considered plans 
to form the new corporation, which was to be organized as a stock corpora. 
tion (société anonyme**). Subsequently, on May 31, after only five days 
notice, and with only four of nine members present, the same board decided 
immediately to form the third corporation. However, the type of business 
association decided upon was not that of a société anonyme, but rather a 
société a responsabilité limitée,** the articles of incorporation of which, among 
other things, were to permit the Lavie Works to borrow money for its capital 
subscription. By virtue of an agreement, which was signed by Lavie himself 
in his capacity as representative of the Marcel Lavie Co., the new corporation 
was to come into existence on June 3. Subsequently, however, the Lavie Works 
refused to complete its subscription, claiming that the transactions which had 
resulted in the creation of the new corporation were null and void. 

A stockholder action was then brought for the purpose of having the 
transactions declared a nullity on the following grounds: since the head office 
of the Lavie Works was in Algeria, the five day notice was an inadequate 
period of time to allow the directors, some of whom lived and worked in 
metropolitan France, to make plans to attend the board meeting. In addition, 
it was claimed that the agenda sent out with the notice gave no indication 
of the importance or the true nature of the meeting, especially when viewed 
in the light of the embryonic stage of the proceedings of May 9, and that it 
was not until after the meeting had commenced that the important items 
were placed on the agenda. 

In order to appreciate the decision fully, it is important to note that under 
the governing articles of incorporation, three directors could constitute a 
quorum, and that there were no provisions concerning the calling or conduct 
of meetings. The court held that the formation of the new corporation, and 
the deliberations leading to it were, in fact, null and void. The result was 
based on several grounds. First, the court concluded that the corporation had 
been formed by virtue of a “surprise vote” consciously taken in order to 
reduce the opposition to the minority plan, which was detrimental to the 
best interests of the corporation and the shareholders, and as such was an 
abuse of power. Secondly, it was found that there was also an abuse of power 
in the planning and the calling of the meeting, as the “distant” directors 
were not allowed enough time to attend, and also because they had been led 
to believe that the meeting would simply concern itself with further planning 
a société anonyme. 

Authority regarding requisite notice is very scant. The leading texts such 


12 This can be considered the equivalent of the corporate form in the United States, 
as in fact the two are very similar. 

18 This form of the business association is unknown to the common law. It is a 
hybrid of the partnership and the corporation, containing features of both. Probably 
the closest analogy which can be drawn is that of the closely held corporation were 
such to exist as a separate form in the common law. See Escarra & Rault, Les Sociétés 
Commerciales, (1950) 396 et seq. 
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as those of Hamel,** Ripert,*® Escarra,*® Dalsace,*’ and Thaller** are silent 
on the subject. The principle apparently adopted by this case, namely, that a 
reasonable amount of time must be allowed for the directors to arrive from 
their homes or usual places of business, seems to follow what authority there 
is2° and also gives at least some indication of how far in advance the notice 
must be given. 

The second point which arose was that of the agenda. The basic problem 
here, as in the case of notice, is that the legislature, “trusting in usage, has 
not regulated the holding of meetings.”*° Regarding the need for an agenda, 
Encyclopédie Dalloz states** that in the absence of any article to the contrary, 
the board may validly deliberate on any question before it. It has been sug- 
gested by a commentator” that this case alters the existing law on the 
point. Perhaps this assertion overshoots the mark. Apparently, the court 
merely meant to discuss this point solely as an essential factual step in the 
over-all plan, rather than with an intention to alter the law, as is shown by 
the fact that the court stressed the cumulative effect of all the factors, in 
contrast to the legal effect of each factor individually. In addition, a different 
rule would seem to give undue importance to the agenda, inasmuch as it 
might indicate that attendance at the meeting could justifiably be conditioned 
on the contents of the agenda. Such a rule would run counter to the present 
policy of ensuring attendance by imposing the possibility of civil liability for 
irregular acts taken in the unexcused absence of a director.** Most of all, the 
result of such a rule would be a formalistic requirement which would, or 
could, severely limit the flexibility of the board, and might even temporarily 
incapacitate it in regard to important matters which might arise suddenly. 

Since the articles required that only three directors need be present, and 
in fact four were present, there was per se no problem as to a quorum. How- 
ever, the court declared that the directors present were incapable of protecting 
the interests of the société, as was shown by their participation in the “surprise 
vote.” The only-remaining question then was the legal effect of the vote. 
While the annulment of the proceedings of stockholders’ meetings is a fairly 
well defined area, the law is relatively silent on the grounds for annulment 
of board proceedings.** The law of November 16, 1940,” is apparently the 
only substantial legislation on the subject, and it is of exceedingly limited 
scope. It does, however, seem clear that “J’excés de pouvoir” is definitely a 
ground for such annulment.*® The Court here concluded that the facts war- 


14 Hamel, op. cit. 
Cf. Ripert, op. cit. p. 523. 
®Escarra & Rault, Les Sociétés Commerciales, Vol. I, II, (1950). 
17 Dalsace, Manuel des Sociétés Anonymes, (1947). 
18 Thaller, Traité de Droit Commercial, (1910). 
me Dalloz, Droit Commercial, Vol. III, Conseil d’Administration, § 22, 
1958). 
* Ripert, op. cit. p. 548. 
*t Encyclopédie Dalloz, op. cit. § 21. 
21 C.P. 1959. § 10966, note Bastian. 
** Ripert, op. cit. p. 548. 
** Hamel, op. cit. p. 776. 
* Dalsace, op. cit. p. 195. 
** Ripert, op. cit. p. 549. 
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ranted a finding that “l’excés de pouvoir,” as well as its companion “l’abus de 
droit,” were present as a matter of law, and hence had no difficulty in declar- 
ing the proceedings null and void. 

It is interesting to speculate why the Court did not handle the case as 
presenting the problem of the “interested” director. By using this approach, 
the Court would seemingly have been in a less nebulous area of corporation 
law. It would seem from the facts as given, that the law of March 4, 1943 
the statute involved in the first case discussed, was not complied with. One 
possible reason for its nonapplication could be that the Court described the 
signed document in this case as an “acte,” whereas the statute refers to a 
“convention,” but this would certainly appear to be a most tenuous distinc. 
tion. It is worth noting that the first case discussed was decided after this case, 
and that the Court’s attention may not have been directed to the statute in 
the present case. In any event, there certainly can be no quarrel with the 
result, or the basis on which it was reached. 


C 


The last case, decided by the Court of Appeal of Paris, involves annulment 
of a stockholder vote on the grounds of abuse of power. While the facts are 
relatively simple, there are certain principles which must first be explained. 
It is the duty of the board to compile the balance sheet and to present it to 
the stockholders for approval.*” The shareholders then decide how much will 
be distributed as a dividend and how much will be kept in reserve.”* 

The events resulting in the litigation were basically as follows: The Société 
Piquard, a société anonyme, was primarily a family-owned business with the 
family group owning 4026 of 6800 shares issued. The family likewise had a 
majority on the board of directors. In eight years of business, up to January |, 
1955, the Société had earned 77 million francs net profit, of which only 10 mil- 
lion had been distributed as a dividend, the remainder having been returned 
to the Société in the form of “reserves.” By the end of 1954, there was a com- 
bined reserve of 40 million francs, an amount more than 2!/ times the stated 
capital of the business. Against this background, the directors requested in 
May, 1955, that the stockholders vote an additional 15.8 million francs as a 
“report a nouveau,” a special type of reserve, and this request was granted. 
It was this vote by a majority of the shareholders which was challenged by 
the plaintiffs, minority shareholders, as being an abuse of power, because it 
not only deprived the plaintiffs of dividends rightfully theirs, but also had the 
effect of depressing the value of the stock on the market, thus denying them a 
certain measure of profit should they attempt to sell their stock. 

The basic concept of the report a nouveau is that it is a carry-over to the 
next year’s profits of an insignificant amount which it would be impractical 
to distribute. In practice, however, this amount may be very large and in 
effect form a large floating reserve. While there are divergent and complex 
theories” concerning the stockholder’s power to control the report a nouveau, 


27 Ibid. p. 630. 
28 Ibid. p. 639. 
29S. 1947. 1 note Houin. 
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this problem was not mentioned by the Court. Thus, it can only be assumed 
that the Court felt that it was within the shareholder’s powers to pass upon 
the report @ nouveau, although the source of this power must unfortunately 
be left to speculation.*° 

The Court, however, came to the conclusion that the facts in the case before 
it represented an abuse of power, and hence that the resolutions involved were 
null and void. In reaching this position, the Court relied on the proposition 
that the heart of the société-stockholder relationship is the periodic distribu- 
tion of dividends, generally each year.** While the theory that some right to 
dividends does exist is no doubt valid,** its over-zealous protection of such 
right will produce questionable results. In the instant case, the amazing 
expansion of the business was primarily due to the “plowing back” of the 
profits. The effect of this decision is to say, in effect, that while the majority 
may have the right to decide on a long-range plan of expansion, a minority 
has the power to inhibit the plan by demanding the payment of dividends. 
Economic and public policy considerations would seem to indicate that an 
opposite result is advisable. 

Comparison can be made to the rule which invalidates a corporation’s 
right to redeem its stock at par when the true value is higher; ** which rule 
has been severely criticized.** As a practical matter this approach is, at best, 
unimpressive. The Court here reasoned that the lack of dividends and the 
existence of large reserves, not specifically “earmarked,” will hide the actual 
state of the business, and make it appear to be less flourishing than is actually 
the case. However, it would seem highly unlikely in this day of relatively 
sophisticated finance, that the mere fact that a fund is not allocated to a 
specific “pigeon hole” will keep today’s financier from making a suitable 
evaluation of a company’s financial position. 

Three factors apparently influenced the Court, although they were not 
extensively discussed. The first is that this was a closely held corporation. 
This situation gives rise to much greater opportunity for the oppression of a 
minority than is the case in a widely held corporation. The courts will thus, 
naturally, scrutinize the situation more thoroughly. Secondly, the Court 
specifically stated that it viewed the financial tactics of the société as a mere 
tool for evading the requirements of the law, i.e. increasing stated capital 
without going through the process required by law.** Finally, the Court was 
disturbed by the absence of amy dividend, despite the very favorable circum- 
stances of the société. This last factor may well have given rise to suspicion 
that some type of “freeze out” or similar scheme, was being attempted. Thus, 
while the decision may seem to be debatable, the particular circumstances 
involved may well weaken the possibility of similar decisions being forth- 
coming. 


89D, 1959, 353 note Martine; J.C.P. 1959 § 11175 note. 
31 Contra: J.C.P. 1959. § 11175 note. 

°° Cf. Ripert, op. cit. p. 535. 

88 [bid. 535. 

84 Ibid, 

°8 Ibid. p. 653. 
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While the comprehensive and unified law of corporations, desired by 
Escarra,** still seems to be a distant prospect, these cases do give a firm 
indication that the French courts will not hesitate to fill existing “gaps,” 
where it may be necessary for the protection of stockholders’ rights. 


RAYMOND S. SAINT* 


86 Escarra & Rault, op. cit. Vol. I, p. 20, et seq. 
* Member, California Bar. 
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THE HAGUE CONFERENCE ON PRIVATE INTERNATIONAL 
LAW, NINTH SESSION 


Nore: The Ninth Session of the Hague Conference on Private International 
Law was held at The Hague from October 5 to 26, 1960. The following 
member Governments were represented by delegations: Austria, Belgium, 
Denmark, Finland, France, Western Germany, Greece, Italy, Japan, Luxem- 
burg, Netherlands, Norway, Portugal, Spain, Sweden, Switzerland, United 
Kingdom, and Yugoslavia. The United States was represented by an 
Observer Delegation. The Conference agreed upon three draft Conventions, 
which are reproduced below in English translation from the Final Act of 
the Conference, of October 26, 1960, in which the official French texts 
appear. For discussion, see the article by K. H. Nadelmann, “The Hague 
Conference on Private International Law, Ninth Session,” at p. 583 
supra. 


I 


DRAFT CONVENTION ABOLISHING THE REQUIREMENT OF 
LEGALISATION FOR FOREIGN PUBLIC DOCUMENTS * 


The States signatory to the present 
Convention, 

Desiring to abolish the requirement 
of diplomatic or consular legalisation 


vention, the following are deemed to be 
public documents: 


(a) documents emanating from an 
authority or an official connected with 





for foreign public documents, 

Have resolved to conclude a Conven- 
tion to this effect and have agreed upon 
the following provisions: 


Article 1 


The present Convention shall apply 
to public documents which have been 
executed in the territory of one con- 
tracting State and which have to be 
produced in the territory of another 
contracting State. 

For the purposes of the present Con- 


*Translation settled at a meeting of 
members of the Danish, Finnish, Norwe- 
gian, Japanese, United Kingdom, and 
United States Delegations on October 25, 
1960, at The Hague—revised copy. 





the courts or tribunals of the State, in- 
cluding those emanating from a public 
prosecutor, a clerk of a court or a 
process server (huissier de justice); 

(b) administrative documents; 

(c) notarial acts; 

(d) official certificates, which are 
placed on documents signed by persons 
in their private capacity, such as official 
certificates recording the registration of 
a document or the fact that it was in 
existence on a certain date and official 
and notarial authentications of signa- 
tures. 


However, the present Convention 
shall not apply: 


(a) to documents executed by diplo- 
matic or consular agents; 
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(b) to administrative documents 
dealing directly with commercial or 
customs operations. 


Article 2 


Each contracting State shall exempt 
from legalisation documents to which 
the present Convention applies and 
which have to be produced in its terri- 
tory. For the purposes of the present 
Convention, legalisation means only the 
formality by which the diplomatic or 
consular agents of the country in which 
the document has to be produced cer- 
tify the authenticity of the signature, 
the capacity in which the person sign- 
ing the document has acted and, where 
appropriate, the identity of the seal or 
stamp which it bears. 


Article 3 


The only formality that may be re- 
quired in order to certify the authen- 
ticity of the signature, the capacity in 
which the person signing the document 
has acted and, where appropriate, the 
identity of the seal or stamp which it 
bears, is the addition of the certificate 
described in Article 4, issued by the 
competent authority of the State from 
which the document emanates. 

However, the formality mentioned 
in the preceding paragraph cannot be 
required when either the laws, regula- 
tions or practice in force in the State 
where the document is produced or an 
agreement between two or more con- 
tracting States have abolished or simpli- 
fied it, or exempt the document itself 
from legalisation. 


Article 4 


The certificate referred to in the first 
paragraph of Article 3 shall be placed 
on the document itself or on an “al- 
longe”; it shall be in the form of the 
model annexed to the present Conven- 
tion. 

It may, however, be drawn up in the 
official language of the authority, which 
issues it. The words appearing therein 





[Vol.9 


may be in a second language also. The 
title “Apostille (Convention de La 
Haye du . . .)” shall be in the French 
language. 


Article 5 


The certificate shall be issued at the 
request of the person who has signed 
it or of any bearer. 

When properly filled in, it will cer. 
tify the authenticity of the signature, 
the capacity in which the person sign. 
ing the document has acted and, where 
appropriate, the identity of the seal or 
stamp which it bears. 

The signature, seal and stamp on the 
certificate are exempt from all authen- 
tication. 


Article 6 


Each contracting State shall desig- 
nate by reference to their official func- 
tion, the authorities who are competent 
to issue the certificate referred to in the 
first paragraph of Article 3. 

It shall give notice of such designa- 
tion to the Ministry of Foreign Affairs 
of the Netherlands at the time it de- 
posits its instrument of ratification or of 
adhesion. It shall also give notice of 
any change in the designated authori- 
ties. 


Article 7 


Each of the authorities designated 
in accordance with Article 6 shall keep 
a register or card index in which it 
shall record the certificates issued, spec- 
ifying: 

(a) the number and date of the cer- 
tificate; 

(b) the name of the person signing 
the public document and the capacity 
in which he has acted, or in the case 
of unsigned documents, the name of 
the authority which has affixed the seal 
or stamp. 


At the request of any interested per- 
son, the authority which has issued the 
certificate shall verify whether the par- 
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ticulars in the certificate correspond 
with those in the register or card index. 


Article 8 


When a treaty, convention or agree- 
ment between two or more contracting 
States contains provisions which sub- 
ject the authentication of a signature, 
seal or stamp to certain formalities, the 
present Convention will only terminate 
such provisions if the formalities are 
more rigorous than those referred to in 
Articles 3 and 4. 


Article 9 


Each contracting State shall take the 
necessary steps to prevent the per- 
formance of legalisations by its diplo- 
matic or consular agents in cases where 
the present Convention provides for 
exemption. 


Article 10 


The present Convention is open for 
the signature of the States represented 
at the Ninth Session of the Hague Con- 
ference on Private International Law, 
as well as that of Ireland, Iceland, 
Liechtenstein, and Turkey. 

It shall be ratified and the instru- 
ments of ratification deposited with the 
Ministry of Foreign Affairs of The 
Netherlands. 


Article 11 


The present Convention shall enter 
into effect the sixtieth day from the 
deposit of the third instrument of rati- 
fication contemplated by article 10, 
paragraph 2. 

As respects each signatory State sub- 
sequently ratifying the Convention, it 
shall enter into effect on the sixtieth day 
from the deposit of its instrument of 
ratification. 


Article 12 


Any State not referred to in article 
10 may adhere to the present Conven- 
tion after it has entered into effect in 
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virtue of article 11, paragraph 1. The 
instrument of adhesion shall be de- 
posited with the Ministry of Foreign 
Affairs of The Netherlands. 

The adhesion shall have effect only 
in the relations between the adhering 
State and contracting States which will 
not have raised an objection to it within 
the six months following receipt of the 
notification indicated in article 15, d). 
Such objection shall be notified to the 
Ministry of Foreign Affairs of The 
Netherlands. 

The Convention shall enter into force 
between the adhering State and con- 
tracting States which have not raised 
an objection to the adhesion the sixtieth 
day after expiration of the six months 
period mentioned in the preceding 
paragraph. 


Article 13 


At the moment of the signature, rati- 
fication, or adhesion, each State may de- 
clare that this Convention shall extend 
to all the territories which it represents 
on the international level or to one or 
several among them. This declaration 
shall have effect at the moment of the 
entry into force of the Convention for 
that State. 

Thereafter, any extension of this na- 
ture shall be notified to the Ministry 
of Foreign Affairs of The Netherlands. 

When the declaration of extension is 
made on the occasion of a signature or 
ratification, the Convention shall enter 
into force for the territories indicated 
in conformity with the provisions of 
article 11. When the declaration of ex- 
tension is made on the occasion of an 
adhesion, the Convention shall enter 
into force for the territories indicated 
in conformity with the provisions of 
article 12. 


Article 14 


The present convention shall have a 
duration of five years starting from the 
date of its entry into force in conform- 
ity with article 11, paragraph 1, even 
for States which shall have ratified it 
or adhered hereto subsequently. 
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The Convention shall be renewed 
tacitly every five years, in the absence 
of denunciation. 

A denunciation must be notified at 
least six months before the expiration of 
the five years period to the Ministry of 
Foreign Affairs of The Netherlands. 

It may be limited to certain of the 
territories to which the Convention 
applies. 

The denunciation shall have effect 
only as regards the State which shall 
have given notice of it. The Conven- 
tion shall remain in force for the other 
contracting States. 


Article 15 


The Ministry of Foreign Affairs of 
The Netherlands shall give notice to 
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the States indicated in article 10, as 
well as to States which will have ad. 
hered in conformity with the provisions 
of article 12, of 


(a) notifications dealt with in article 
6, paragraph 2; 

(b) signatures and ratifications dealt 
with in article 10; 

(c) the date at which this convention 
will enter into effect in conformity with 
the provisions of article 11, paragraph 
1; 

(d) adhesions and objections dealt 
with in article 12 and the date at which 
the adhesions will take effect; 

(e) extensions dealt with in article 
13 and the date at which they will take 
effect; 

(f) denunciations dealt with in arti- 
cle 14, paragraph 3. 


ANNEX TO THE CONVENTION 


Mopet oF CERTIFICATE 


[Reduced in size] 


The certificate will be in the form of a square with sides at least 
9 centimetres long. 
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DRAFT CONVENTION ON THE CONFLICTS OF LAWS RELATING 
TO THE FORM OF TESTAMENTARY DISPOSITIONS * 


The States signatory to the present 
Convention, 

Desiring to establish common pro- 
visions on the conflicts of laws relating 
to the form of testamentary disposi- 
tions, 

Have resolved to conclude a Con- 
vention to this effect and have agreed 
upon the following provisions: 


Article 1 


A testamentary disposition shall be 
valid as regards form if it complies with 
the internal law: 


(a) of the place where the testator 
made it, or 

(b) of a nationality possessed by the 
testator, either at the time when he 
made the disposition, or at the time of 
his death, or 

(c) of a place in which the testator 
had his domicile either at the time 
when he made the disposition, or at the 
time of his death, or 

(d) of the place in which the testa- 
tor had his habitual residence either at 
the time when he made the disposition, 
or at the time of his death, or 

(e) so far as immovables are con- 
cerned, of the place of their situation. 


For the purposes of the present Con- 
vention, if a national law consists of a 
non-unified system, the law to be ap- 
plied shall be determined by the rules 
in force in that system and, failing any 
such rules, shall be? that law within 
such system, with which the testator 
had the closest connexion.? 





*Translation settled at a meeting of 
members of the Danish, Finnish, Norwe- 
gian, Japanese, United Kingdom, and 
United States Delegations on 24 October 
1960 at The Hague—revised copy. 

‘Note by the Permanent Bureau: The 
original text was: “... rules, by that 
Wiss. 

*Note by authors of translation: This 
expression translates into other languages 





The determination of whether or not 
the testator had his domicile in a par- 
ticular place shall be governed by the 
law of that place. 


Article 2 


Article 1 shall apply to testamentary 
dispositions revoking an earlier testa- 
mentary disposition. 

The revocation shall also be valid as 
regards form if it complies with any 
one of the laws according to the terms 
of which, under article 1, the testa- 
mentary disposition that has been re- 
voked was valid. 


Article 3 


The present Convention shall not af- 
fect any existing or future rules of law 
in contracting States which recognize 
testamentary dispositions made in a 
form complying with a law not referred 
to in the preceding articles. 


Article 4 


The present Convention shall also 
apply to the form of testamentary dis- 
positions made by two or more persons 
in one document. 


, Article 5 


For the purposes of the present Con- 
vention any provisions of law limiting 
the permitted forms of testamentary 
dispositions which relate to age, na- 
tionality and other personal conditions 
of the testator, shall be deemed to per- 
tain to matters of form. The same rule 
shall apply to the qualifications that 
must be possessed by witnesses required 
for the validity: of a testamentary dis- 
position. 





better than the “most real connexion”—a 
possible alternative. 
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Article 6 


The application of the rules of con- 
flicts laid down in the present Con- 
vention shall be independent of any 
requirement of reciprocity. The Con- 
vention shall be applied even if the 
nationality of the interested parties or 
the law to be applied by virtue of the 
foregoing articles is not that of a con- 
tracting State. 


Article 7 


The application of any of the laws 
declared applicable by the present Con- 
vention may be refused only when it is 
manifestly contrary to public policy. 


Article 8 


The present Convention shall be ap- 
plied in all cases where the testator dies 
after its entry into force. 


Article 9 


Each contracting State may reserve 
the right, in derogation of article 1, 
paragraph 3, to determine in accord- 
ance with the /ex fori, the place where 
the testator had his domicile. 


Article 10 


Each contracting State may reserve 
the right not to recognize testamentary 
dispositions made orally, save in excep- 
tional circumstances, by one of its na- 
tionals possessing no other nationality. 


Article 11 


Each contracting State may reserve 
the right not to recognize by virtue of 
provisions of its own law relating 
thereto, forms of testamentary disposi- 
tions made abroad when (all) the fol- 
lowing conditions are fulfilled: 


(a) the testamentary disposition is 
valid as to form only by reason of some 
rule of law applicable solely because of 
the place where the testator made his 
disposition, 

(b) the testator possessed the na- 
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tionality of the State making the te. 
ervation, 

(c) the testator was domiciled in the 
said State or had his habitual residence 
there, and 

(d) the testator died in a State other 
than that in which he had made his 
disposition. 


This reservation shall be effective 
only as to the property situated in the 
State making the reservation. 


Article 12 


Each contracting State may reserve 
the right to exclude the application of 
clauses in testamentary dispositions 
which, under its law, do not relate to 
matters of succession. 


Article 13 


Each contracting State may reserve 
the right, in derogation of article 8, to 
apply the present Convention only to 
testamentary dispositions made after its 
entry into force. 


Article 14 


The present Convention is open for 
the signature of the States represented 
at the Ninth Session of the Hague Con- 
ference on Private International Law. 

It shall be ratified and the instrv- 
ments of ratification deposited with the 
Ministry of Foreign Affairs of The 
Netherlands. 


Article 15 


The present Convention shall enter 
into effect the sixtieth day from the 
deposit of the third instrument of rati 
fication contemplated in article 14, para- 
graph 2. 

As respects each signatory State sub- 
sequently ratifying the Convention, it 
shall enter into effect on the sixtieth 
day from the date of the deposit of its 
instrument of ratification. 
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Article 16 


Any State not represented at the 
Ninth Session of the Hague Conference 
on Private International Law may ad- 
here to the present Convention after it 
has entered into effect in virtue of arti- 
cle 15, paragraph 1. The instrument of 
adhesion shall be deposited with the 
Ministry of Foreign Affairs of The 
Netherlands. 

The Convention shall enter into force 
for the adhering State on the sixtieth 
day after the date of deposit of its in- 
strument of adhesion. 


Article 17 


At the moment of the signature, rati- 
fication, or adhesion, each State may de- 
clare that this Convention shall extend 
to all territories which it represents on 
the international level or to one or sev- 
eral of them. This declaration shall 
have effect at the moment of the entry 
into force of the Convention for that 
State. 

Thereafter, any extension of this na- 
ture shall be notified to the Ministry of 
Foreign Affairs of The Netherlands. 

For the territories indicated in the 
extension, the Convention shall enter 
into force the sixtieth day after the noti- 
fication mentioned in the preceding 
paragraph. 


Article 18 


At the latest at the moment of rati- 
fication or adhesion, each State may 
make one or more of the reserves con- 
templated in articles 9, 10, 11, 12, and 
13 of the present Convention. No other 
reserve shall be admitted. 

When notifying an extension of the 
Convention in conformity with article 
17, each State also may make one or 
more of these reserves with an effect 
limited to the territories, or some of 
them, indicated in the extension. 

At any time, each contracting State 
may withdraw a reserve made. Such 
withdrawal shall be notified to the 
Ministry of Foreign Affairs of The 
Netherlands. 
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The effect of the reserve shall cease 
the sixtieth day after the notification 
mentioned in the preceding paragraph. 


Article 19 


The present Convention shall have a 
duration of five years starting from 
the date of its entry into force in con- 
formity with article 15, paragraph 1, 
even for States which shall have ratified 
it or adhered hereto subsequently. 

The Convention shall be renewed 
tacitly every five years, in the absence 
of a denunciation. 

A denunciation must be notified at 
least six months before the expiration 
of the five years period to the Ministry 
of Foreign Affairs of The Netherlands. 

It may be limited to certain of the 
territories to which the Convention ap- 
plies. 

The denunciation shall have effect 
only as regards the State which shall 
have given notice of it. The Conven- 
tion shall remain in force for the other 
contracting States. 


Article 20 


The Ministry of Foreign Affairs of 
The Netherlands shall give notice to 
the States indicated in article 14, as well 
as to States which will have adhered in 
conformity with the provisions of arti- 
cle 16, of 


(a) signatures and ratifications dealt 
with in article 14; 

(b) the date at which the present 
Convention will enter into effect in 
conformity with the provisions of arti- 
cle 15, paragraph 1; 

(c) adhesions dealt with in article 16 
and the date at which they will take 
effect; 

(d) extensions dealt with in article 
17 and the date at which they will take 
effect; 

(e) reserves and withdrawals of re- 
serves dealt with in article 18; 

(f) denunciations dealt with in arti- 
cle 19, paragraph 3. 
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DRAFT CONVENTION CONCERNING THE POWERS OF AUTHORI. 
TIES AND THE LAW APPLICABLE IN RESPECT OF THE 
PROTECTION OF INFANTS * 


The States signatory to the present 
Convention, 

Desiring to establish common pro- 
visions on the powers of authorities and 
the law applicable in respect of the 
protection of infants, 

Have resolved to conclude a Con- 
vention to this effect and have agreed 
upon the following provisions: 


Article 1 


The judicial or administrative au- 
thorities of the State of the habitual 
residence of an infant have power, sub- 
ject to the provisions of Articles 3 and 
4, and paragraph 3 of Article 5 of the 
present Convention, to take measures 
directed to the protection of his person 


or property. 


Article 2 


The authorities having power by vir- 
tue of the terms of Article 1 shall take 
the measures provided by their do- 
mestic law. 

That law shall determine the condi- 
tions for the initiation, modification 
and termination of the said measures. 
It shall also govern their effects both 
in respect of relations between the in- 
fant and the persons or institutions re- 
sponsible for his care, and in respect of 
third persons. 


Article 3 


A relationship subjecting the infant 
to authority, which arises directly from 
the domestic law of the State of the in- 
fant’s nationality, shall be recognized in 
all the contracting States. 


* Translation settled at a meeting of 
members of the Danish, Finnish, Norwe- 
gian, Japanese, United Kingdom, and 
United States Delegations on 25 October 
1960 at The Hague—revised copy. 


Article 4 


If the authorities of the State of the 
infant’s nationality consider that the in. 
terests of the infant so require, they 
may, after having informed the av- 
thorities of the State of his habitual 
residence, take measures according to 
their own law for the protection of his 
person or property. 

That law shall determine the condi- 
tions for the initiation, modification 
and termination of the said measures. 
It shall also govern their effects both in 
respect of relations between the infant 
and the persons or institutions responsi- 
ble for his care, and in respect of third 
persons. 

The application of the measures 
taken shall be assured by the authorities 
of the State of the infant’s nationality. 

The measures taken by virtue of the 
preceding paragraphs of the present 
article shall replace any measures which 
may have been taken by the authorities 
of the State where the infant has his 
habitual residence. 


Article 5 


If the habitual residence of an infant 
is transferred from one contracting 
State to another, measures taken by the 
authorities of the State of the former 
habitual residence shall remain in force 
in so far as the authorities of the new 
habitual residence have not terminated 
or replaced them. 

Measures taken by the authorities of 
the State of the former habitual resi- 
dence shall be terminated or replaced 
only after previous notice to the said 
authorities. 

In the case of change of residence of 
an infant who was under the protec: 
tion of authorities of the State of his 
nationality, measures taken by them ac- 
cording to their domestic law shall re- 
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main in force in the State of the new 
habitual residence. 


Article 6 


The authorities of the State of the 
infant’s nationality may, in agreement 
with those of the State where he has 
his habitual residence or where he 
possesses property, entrust to them the 
putting into force of the measures 
taken. 

The authorities of the State of the 
habitual residence of the infant may do 
the same with regard to the authorities 
of the State where the infant possesses 


property. 
Article 7 


The measures taken by the com- 
petent authorities by virtue of the pre- 
ceding articles of the present Conven- 
tion shall be recognized in all contrac- 
ing States. However, if these measures 
involve acts of enforcement in a State 
other than that in which they have been 
taken, their recognition and enforce- 
ment shall be governed either by the 
domestic law of the country in which 
enforcement is sought, or by the rele- 
vant international conventions. 


Article 8 


Notwithstanding the provisions of 
Articles 3 and 4, and paragraph 3 of 
Article 5 of the present Convention, the 
authorities of the State of the infant’s 
habitual residence may take measures 
of protection in so far as the infant is 
threatened by serious danger to his 
person or property. 

The authorities of the other contract- 
ing States are not bound to recognize 
these measures. 


Article 9 


In all cases of urgency, the authorities 
of any contracting State in whose terri- 
tory the infant or his property is, may 
take any necessary measures of protec- 
tion. 
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When the authorities which are com- 
petent according to the present Con- 
vention shall have taken the steps de- 
manded by the situation, measures 
taken theretofore under this article shall 
cease, subject to the continued effective- 
ness of action completed thereunder. 


Article 10 


In order to ensure the continuity of 
the measures applied to the infant, the 
authorities of a contracting State shall, 
as far as possible, not take measures 
with respect to him save after an ex- 
change of views with the authorities of 
the other contracting States whose de- 
cisions are still in force. 


Article 11 


All authorities who have taken meas- 
ures by virtue of the provisions of the 
present Convention shall without delay 
inform the authorities of the State of 
the infant’s nationality of them and, 
where appropriate, those of the State of 
his habitual residence. 

Each contracting State shall desig- 
nate the authorities which can directly 
give and receive the information en- 
visaged in the previous paragraph. It 
shall give notice of such designation to 
the Ministry of Foreign Affairs of The 
Netherlands. 


Article 12 


For the purposes of the present Con- 
vention “infant” shall mean any person 
who has that status, in accordance with 
both the domestic law of the State of 
his nationality and that of his habitual 
residence. 


Article 13 


The present Convention shall apply 
to all infants who have their habitual 
residence in one of the contracting 
States. 

Nevertheless any powers conferred 
by the present Convention on the au- 
thorities of the State of the infant’s na- 
tionality shall be reserved to the con- 
tracting States. 
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Each contracting State may reserve 
the right to limit the application of the 
present Convention to infants who are 
nationals of one of the contracting 
States. 


Article 14 


For the purposes of the present Con- 
vention, if the domestic law of the in- 
fant’s nationality consists of a non-uni- 
fied system, “the domestic law of the 
State of the infant’s nationality” and 
“authorities of the State of the infant’s 
nationality,” shall mean respectively the 
law and the authorities determined by 
the rules in force in that system and, 
failing any such rules, that law and 
those authorities? within such system 
with which the infant has the closest 
connexion. 


Article 15 


Each contracting state may reserve 
the jurisdiction of its authorities em- 
powered to decide on a petition for an- 
nulment, dissolution or modification of 
the marital relationship of the parents 
of an infant, to take measures for the 
protection of his person or property. 

The authorities of the other contract- 
ing States shall not be bound to recog- 
nize these measures. 


Article 16 


The application of the provisions of 
the present Convention can only be re- 
fused in the contracting States if such 
application is manifestly contrary to 
public policy. 


Article 17 


The present Convention applies only 
to measures taken after its entry into 
force. 

The relationships subjecting the in- 
fant to authority which arise directly 
from the domestic law of the State of 
the infant’s nationality shall be recog- 


1 Note by the Permanent Bureau: The 
original text was: “. . . rules, by that law 
Within ...". 
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nized from the date of entry into force 
of the Convention. 


Article 18 


In relations between the contracting 
States the present Convention replaces 
the Convention governing the tutelle of 
infants, signed at The Hague on 12 
June, 1902. 

It shall not affect any provisions of 
other conventions binding the contract. 
ing States at the time of its entry into 
force. 


Article 19 


The present Convention is open to 
the signature of the States represented 
at the Ninth Session of the Hague Con- 
ference on Private International Law. 

It shall be ratified and the instru. 
ments of ratification deposited with the 
Ministry of Foreign Affairs of The 
Netherlands. 


Article 20 


The present Convention shall enter 
into effect the sixtieth day from the 
deposit of the third instrument of rati- 
fication contemplated in article 19, 
paragraph 2. 

As respects each signatory State sub- 
sequently ratifying the Convention, it 
shall enter into effect on the sixtieth day 
from the date of the deposit of its in- 
strument of ratification. 


Article 21 


Any State not represented at the 
Ninth Session of the Hague Conference 
on Private International Law may ad: 
here to the present Convention after it 
has entered into effect in virtue of atti 
cle 20, paragraph 1. The instrument of 
adhesion shall be deposited with the 
Ministry of Foreign Affairs of The 
Netherlands. 

The adhesion shall have effect only 
in the relations between the adhering 
State and contracting States which de- 
clare that they accept this adhesion. 
The acceptance shall be notified to the 
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Ministry of Foreign Affairs of The 
Netherlands. 

Between the adhering State and the 
State which has declared that it accepts 
the adhesion the Convention shall enter 
into effect the sixtieth day after the 
notification mentioned in the preced- 
ing paragraph. 


Article 22 


At the moment of the signature, rati- 
fication or adhesion, each State may de- 
clare that the present Convention shall 
extend to all the territories which it rep- 
resents on the international level, or to 
one or more of them. This declaration 
shall have effect at the moment of the 
entry into effect of the Convention for 
that State. 

Thereafter, any extension of this na- 
ture shall be notified to the Ministry of 
Foreign Affairs of The Netherlands. 

When the declaration of extension is 
made on the occasion of a signature or 
ratification, the Convention shall enter 
into effect for the territories indicated 
in conformity with the provisions of 
atticle 20. When the declaration of ex- 
tension is made on the occasion of an 
adhesion, the Convention shall enter 
into effect for the territories indicated 
in conformity with the provisions of 
article 21. 


Article 23 


At the latest at the moment of rati- 
fication or adhesion, each State may 
make the reserves contemplated in arti- 
cles 13, paragraph 3, and 15, paragraph 
l of this Convention. No other reserve 
shall be admitted. 

When notifying an extension of the 
Convention in conformity with article 
22, each State also may make these re- 
serves with an effect limited to the terri- 
tories, or some of them, indicated in the 
extension. 

At any time, each contracting State 
may withdraw a reserve made. Such 
withdrawal shall be notified to the 
Ministry of Foreign Affairs of The 
Netherlands. 

The effect of the reserve shall cease 
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the sixtieth day after the notification 
mentioned in the preceding paragraph. 


Article 24 


The present Convention shall have a 
duration of five years starting from the 
date of its entry into effect in conform- 
ity with article 20, paragraph 1, even 
for States which have ratified it or ad- 
hered hereto subsequently. 

The Convention shall be renewed 
tacitly every five years, in the absence 
of a denunciation. 

The denunciation must be notified 
at least six months before the expira- 
tion of the five years period to the 
Ministry of Foreign Affairs of The 
Netherlands. 

It may be limited to certain of the 
territories to which the Convention ap- 
plies. 

The denunciation shall have effect 
only as regards the State which shall 
have given notice of it. The Convention 
shall remain in force for the other con- 
tracting States. 


Article 25 


The Ministry of Foreign Affairs of 
The Netherlands shall give notice to 
the States indicated in article 19, as well 
as to States which will have adhered in 
conformity with the provisions of arti- 
cle 21, of: 


(a) notifications dealt with in article 
11, paragraph 2; 

(b) signatures and ratifications dealt 
with in article 19; 

(c) the date at which this Conven- 
tion will enter into effect in conformity 
with the provisions of article 20, para- 
graph 1; 

(d) adhesions and acceptances dealt 
with in article 21 and the date at which 
they will take effect; 

(e) extensions dealt with in article 
22 and the date at which they will take 
effect; 

(f) reserves and withdrawals of re- 
serves dealt with in article 23; 

(g) denunciations dealt with in arti- 
cle 24, paragraph 3. 
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I. Maritime Matters 


(a) Boycotting or picketing vessels of 
foreign registry. The holding of 
the U.S. Supreme Court in Marine 
Cooks & Stewards, A.F.L. v. Panama 
Steamship Co., 362 U.S. 365 (1960), 
which was discussed in the Digest, 
9 Am.J.Comp.L. 271 (1960), was fol- 
lowed or delimited in three decisions 
of U.S. Courts of Appeals and one 
decision of a state court. 

In Hein v. Fianza Cia. Nav., S.A. 
279 F.2d 490 (9th Cir. 1960) the 
Court of Appeals reversed the hold- 
ing of the lower court and dissolved 
an injunction against the picketing of 
a vessel flying a foreign flag of con- 
venience, initiated by American mari- 
time unions in protest against eva- 
sion of domestic labor standards. 
This result was predicted in the com- 
ment on the case below, 9 Am,]J. 
Comp.L. 272 (1960). 

Similarly it was held in Madison 
Shipping Corporation v. National 
Maritime Union, 282 F.2d 377 (3d. 
Cir. 1960) that the construction 
placed on the Norris-La Guardia Act 
by the Supreme Court in the Marine 
Cooks and Stewards Union case 
barred the granting of injunctive re- 
lief against the picketing of a vessel 
registered and documented under the 
laws of Liberia and owned by a Li- 
berian corporation, of which the ma- 
jority of shares were held by U.S. 
citizens. 

In Khedivial Line, S.A.E. v. Sea- 
farer’s International Union, 278 F.2d 
49 (2d Cir. 1960) the court held that 
it lacked jurisdiction to grant an in- 
junction requested by a corporation 
organized under the laws of the 
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United Arab Republic to enjoin 
American maritime unions from 
picketing and boycotting its vessel 
which flew the flag of that republic 
in retaliation for the alleged black- 
listing of American ships by the 
Nasser Government. The decision 
was not based on the ground that 
plaintiff's application for an injunc- 
tion fell under the ban of the Norris- 
La Guardia Act, because the court 
concluded that the action of the mari- 
time unions in the case at bar did 
not stem from a labor dispute within 
the meaning of that Act, but the re- 
sult was reached for the reason that 
no cause of action entitling plain- 
tiffs to the relief requested was stated. 
Plaintiffs had rested their complaint 
on three theories: (1) violation of the 
American antitrust laws, (2) tort 
committed in violation of the law of 
nations, and (3) maritime tort com- 
mitted by hampering plaintiff's right 
to peaceful unloading of its cargo. 
The court rejected all three grounds 
claimed for the requested relief. It 
held that the antitrust laws did not 
reach restrictive activities by labor 
unrelated to competition; that the 
law of nations did not grant foreign 
individuals an unrestricted right to 
the use of American shore facilities, 
especially not freedom from retalia- 
tion for harassment of American 
shipping by the government of such 
foreign nationals; and, finally, that 
American federal courts had no 
power to restrain commission 0! 
maritime torts, since admiralty tradi- 
tionally did not grant injunctive re 
lief as an independent remedy. The 
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latter holding was predicated on the 
recent landmark case of Romero v. 
International Terminal Operating 
Co., 358 U.S. 354 (1959) (cf. 9 Am. 
J. Comp. L. 508 (1960), which had 
held that, barring diversity or pend- 
ent jurisdiction, matters regulated 
by general maritime law were not 
cognizable in the federal courts ex- 
cept on their admiralty side. The 
court was careful to point out that its 
decision did not foreclose possible 
rights of plaintiffs to damages for 
maritime tort in a federal court, or 
to damages and injunctive relief in a 
state court. 

Conversely, in Incres Steamship 
Co. v. International Maritime Work- 
ers Union, 202 N.Y.S.2d 692 (1960) 
the Appellate Division of the New 
York Supreme Court granted a per- 
manent injunction enjoining an 
American labor union, composed of 
foreign seamen, from picketing 
cruise ships flying the Liberian flag 
and owned by a Liberian corpora- 
tion, the stock of which was held and 
controlled by Italian nationals. The 
court found that under the circum- 
stances of the case Genoa was the 
true home port of the vessels and 
that the strike impeded foreign ship- 
ping. Accordingly, it concluded that, 
in view of the overriding federal 
policy of protecting ships engaged in 
foreign commerce while away from 
home port against interference with 
their management and activities and 
in the absence of an applicable fed- 
eral statute privileging such strikes, 
the conduct of the union was illegal. 
Moreover, it held that it had the 
power to grant injunctive relief since 
neither federal nor pertinent state 
statutes curtailed its jurisdiction in 
that respect. 

(b) Rights of foreign seamen to bring 
suits for personal injuries or unpaid 
wages in American courts against 
foreign ships or shipowners. 

Conte v. Flota Mercante del Estado, 
277 F.2d 664 (2d Cir. 1960) was a 
libel by an Argentine seaman against 
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an Argentine corporation, owner of 
a vessel flying the Argentine flag, to 
recover (a) damages for injuries sus- 
tained aboard the ship at a time while 
she was on the high seas bound for 
New York, and (b) penalty wages 
under 46 U.S.C. § 596. Libelant in- 
curred the injury when checking a 
fresh water pump which was turned 
on by the third engineer during the 
inspection. The accident resulted in 
the loss of libelant’s right hand. Dur- 
ing pretrial proceedings respondent 
moved to dismiss the libel on the 
ground of forum non conveniens 
because the suit was between Argen- 
tine citizens, arose out of injuries 
sustained on an Argentine ship while 
on the high seas, and accordingly, 
was governed by Argentine law. 
The District Court denied the mo- 
tion, awarded libelant damages for 
the injuries sustained, and dismissed 
the libel with respect to the penalty 
wage claim. Both parties appealed. 
Respondent urged that the District 
Court abused its discretion in retain- 
ing jurisdiction and that the award 
of damages was excessive, while 
libelant contended that the damages 
were insufficient and that the court 
below erred in dismissing the penalty 
wage claim. The Court of Appeals 
affirmed the denial of the penalty 
wage claim and remanded the cause 
to the District Court for a recom- 
putation of libelant’s damages. 

The Court of Appeals rested its 
decision on the ground that although 
a dismissal of the personal injury 
claim by reason of forum non con- 
veniens would not have been abuse 
of discretion under the circumstances 
of the case, nevertheless the reten- 
tion of jurisdiction over the claim by 
the District Court did not constitute 
reversible error, in view of the fact 
that respondent had delayed its mo- 
tion until libelant had expended time 
and money and the suit was ready 
for trial. It further held that the 
rights of the parties as to the exist- 
ence and amount of liability on the 
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part of respondent were controlled 
by Argentine law, in particular by 
Articles 1109 and 1111 of the Argen- 
tine Civil Code. Since the court be- 
low had found that libelant was not 
to blame, contributory negligence 
constituted no ground for apportion- 
ing the damages. In discussing the 
amount of damages sustained by the 
victim, the court differentiated be- 
tween compensation for loss of earn- 
ing power and other elements. Re- 
covery of the former item was clearly 
in order, since under the Argentine 
Civil Code libelant was entitled “to 
collect all his future earnings that he 
will be deprived of as a result of the 
injury.” However, the court encoun- 
tered serious difficulties in ascertain- 
ing the proper amount which, on 
principle, is found by determining 
what the victim’s annual earning 
power would have been but for the 
injury, deducting what it will be 
hereafter, multiplying the result by 
the victim’s occupational life expect- 
ancy, and discounting the product to 
present value. While all these com- 
putations involved controversial fac- 
tors, the principal perplexities re- 
sulted from the choice of the appro- 
priate rate of exchange in view of the 
continuous depreciation of the Ar- 
gentine peso and its effect on the 
various expectancies and calculations. 
The court held that “the conversion 
is made at the rate prevailing at the 
date of the judgment, but we de- 
termine the amount to be converted 
as would the foreign court.” In pass- 
ing to the other elements of damages 
claimed the court found that under 
Argentine law libelant was entitled 
to recover the costs of an artificial 
hand, but not special damages for 
mutilation, in view of the absence of 
the requisite degree of culpability. 
The court also affirmed the lower 
court’s denial of an allowance for 
counsel fees to libelant. It held that 
the policy of the forum controlled in 
that matter, especially in the absence 
of a specific Argentine statute grant- 
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ing such allowance to injured sea. 
men. Finally, the court sustained the 
lower court’s denial of libelant’s claim 
to penalty wages since there was a 
genuine dispute about the precise 
amount due and respondent had not 
acted arbitrarily or unreasonably. 
Grivas v. Alianza Compania Arma- 
dora, 276 F.2d 822 (2d Cir. 1960) 
involved a suit in admiralty brought 
by Greek seamen who were hired in 
New York by respondent, a Pana- 
manian corporation, as part of the 
deck crew of a vessel of Liberian 
registry owned by respondent which 
was then in port on the Pacific coast, 
The claims were for wages, for va- 
cation and overtime pay alleged to 
be owing under the Panamanian 
Labor Code, for damages because of 
unjustified discharge, and for com- 
pensation agreed upon for certain 
special work. The appellate court’s 
main concern was with the choice-of- 
law question. It held that the law of 
the flag, i.e., the law of Liberia, and 
not the law of the owner’s domicile, 
i.e., the law of Panama, controlled 
the decision. In reaching its conclu- 
sion the court pointed out that until 
recent times a clash between the law 
of the flag and the law of the owner’s 
domicile was not a frequent source 
of conflict and that this issue pre- 
sented particular difficulties if neither 
of these two laws was the law of the 
forum. As a key to the solution of 
this latter problem the court held 
that “a prerequisite to the forum’s 
choosing the law of a state other than 
~ that of the flag, at least when the law 
of the flag would not do so, must be 
a showing that such state would ap- 
ply its own law if the question arose 
in its own courts.” In the instant case 
the court found that plaintiffs had 
failed to show that Panama would 
apply its Labor Code to a vessel 
owned by a Panamanian corporation 
but flying a foreign flag. Since there 
was no evidence that Liberian law 
granted vacation and overtime pay, 
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the disallowance of these claims by 
the court below was sustained. 

The court likewise sustained the 
decision below which found that the 
discharge was justified because of 
libelants’ insubordination. This hold- 
ing was rested on the ground that 
Liberian law incorporates into its 
general Maritime Law the non-statu- 
tory general maritime law of the 
United States and that by that law 
seamen are not at liberty to go on 
strike even when the ship is tied to 
a dock in a safe port abroad. The 
court held, however, that libelants 
were entitled to the agreed compen- 
sation for extra work since the non- 
performance was due to anticipatory 
breach by respondents. 


Monteiro v. Sociedad Maritima San 


Nicolas, S.A., 280 F.2d 568 (2d Cir. 
1960) involved a similar libel in 
admiralty for vacation and overtime 
pay and penalty wages under 46 
U.S.C. §596, brought by a Portu- 
guese seaman against a Panamanian 
corporation for services rendered on 
a freighter, owned by respondent and 
flying the Liberian flag. Libelant 
shipped on the vessel at Baltimore in 
1952 and was employed on her until 
his discharge at Galveston in 1956. 
The court, relying on its holding in 
the Grivas case, discussed above, 
ruled that Liberian law and not 
Panamanian law controlled the con- 
troversy. In the instant case, however, 
libelant had tried to amend his origi- 
nal libel, alleging that Liberian law, 
too, provided for overtime pay. The 
District Court denied that motion on 
the grounds that claims for overtime 
pay based on a foreign statute were 
not within the admiralty jurisdiction 
and that, at any rate, the seaman had 
another more convenient forum, 
since the Convention Between the 
United States and Liberia Respecting 
Consular Officers gave the Liberian 
consular officers jurisdiction over 
wage claims involving vessels of that 
country. The Court of Appeals re- 
versed and remanded the case with 
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instructions to grant leave to amend 
the complaint with respect to the 
overtime claim. It hefd that claims by 
seamen for overtime pay based on 
foreign statutes were within the ad- 
miralty jurisdiction and that the doc- 
trine of forum non conveniens was 
inapplicable because the jurisdiction 
of the courts of the United States 
over such claims by foreign seamen, 
if discharged in American ports, was 
made mandatory by a proper con- 
struction of 46 U.S.C. §§596 and 
597. No different result followed 
from the consular convention be- 
tween the United States and Liberia 
since it granted the Liberian con- 
sular officers merely concurrent juris- 
diction over such claims. In view of 
this holding libelant was also entitled 
to penalty wages unless respondent 
could show that he was not in viola- 
tion of the pertinent provision. 


Santorinakis v. The S. S. Orpheus, 


279 F.2d 469 (4th Cir. 1960) was a 
libel by a Greek citizen who suffered 
personal injuries when he slipped 
and fell upon the deck as the ship 
was departing the port of Hamburg, 
Germany. The Orpheus was owned 
by a Panamanian corporation, but 
was of Greek registry. The reason for 
the accident was the presence of wet 
coal dust on the deck as a result of 
the unloading operations. The court 
held that Greek law controlled 
under the circumstances of the case, 
that this law did not impose lia- 
bility for unseaworthiness without 
fault, and that the presence of coal 
dust shortly before departure was not 
due to negligence in view of accepted 
maritime practices. 


Samaras v. The S. S. Jacob Verolme, 


187 F.Supp. 406 (E.D.Pa. 1960) was 
a libel against a Dutch ship and the 
Dutch owners and operators thereof 
to recover (a) damages for personal 
injuries sustained by libelant, a citi- 
zen and resident of Greece, while 
serving as fireman on the vessel in 
international waters on a voyage 
from Chile to Panama, (b) damages 
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for failure to provide prompt and 
adequate medical care, and (c) 
wages, hospitalization pay, mainte- 
nance pay, etc. Libelant was hired in 
the Netherlands under a contract of 
employment which provided for ap- 
plication of Dutch law. After the ac- 
cident libelant received first aid 
aboard the vessel and, upon arrival at 
the Canal Zone, was hospitalized 
there at the Gorgas Hospital. After 
his discharge he was transported to 
Philadelphia and received a further 
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check-up there. He refused to leave 
the country and brought this libel, 
The court held that Dutch law goy- 
erned and dismissed the libel as to 
the first two claims stated above on 
the ground of the availability of a 
more convenient forum. It retained 
jurisdiction over the wage claim by 
reason of the mandate of 46 U.S.C. 
§§ 596 and 597, with an opportunity 
for respondent to show that the 
proper amounts had been paid prior 
to the order. 


II. Commercial Matters 


Courtlandt Corporation v. Whitman, 
121 So.2d 57 (Dist. Ct. of App. Fla. 
1960) involved interesting issues aris- 
ing from a plea of a foreign statute 
of limitations. Plaintiff, a Swiss cor- 
poration, sued defendant, a resident 
of Florida, in that state in October 
1958 on a promissory note payable in 
twelve monthly installments, exe- 
cuted by defendant in France in Sep- 
tember 1954. Defendant invoked the 
French statute of limitations which 
bars actions on notes three years after 
due date. Florida Statutes, Sec. 92.04, 
permits reliance upon the statute of 
limitations of a foreign country for 
causes of action that have arisen in 
such country. The trial court dis- 
missed the action and the District 
Court of Appeal reversed that judg- 
ment. It observed in the first place 
that on the facts pleaded it was not 
clear that the period of the French 
statute of limitations had run, since 
under French law a defendant’s ab- 
sence from the country interrupts the 
running of the limitation period. It 
rested its decision on the principal 
ground that the trial court had failed 
to make the findings necessary to de- 
termine whether the action had 
“arisen” in France, as required by the 
Florida statute. The District Court of 
Appeal pointed out that the note 
might have been payable in Switzer- 
land since the note did not designate 
a place of payment and the payee was 


a Swiss corporation. Moreover, since 
it was not shown that the defendant 
was still in France when the first 
breach occurred or that he could 
have been sued there if he was a non- 
resident at such time, it could not be 
concluded that the cause of action 
arose in France even if it did not 
arise in Switzerland. The court com- 
mented on the various factors that 
must be considered in determining 
the place where a cause of action 
arose for purposes of the Florida pro- 
Vision in issue. 

Hertz System, Inc. v. Melllree, 168 
N.E.2d 486 (App. Ct. of Ill., 1960) 
involved the propriety for an Ameri- 
can equity court to render a decree 
against an Australian citizen order- 
ing specific performance of an agree- 
ment for the transfer to plaintiff of 
the name “Hertz,” “Hertz Rent a 
Car,” or other variations of the name 
Hertz which defendant had regis- 
tered under the Business Names Acts 
of the various Australian states. The 
court held that Illinois had jurisdic- 
tion in personam over defendant 
since he was served personally in 
Illinois, although he had departed 
subsequently and permitted entry of 
the decree by default. He was not 
subjected to an inconvenient forum 
since he had entered into the con- 
tract in Illinois and had been there 
repeatedly on business trips. De- 
fendant contended that the decree 














ave 
bel, 
OV- 
$ to 

on 
fa 
ned 


5. 
nity 
the 


rior 


ince 
lant 
first 
yuld 
10n- 
t be 
tion 
not 


that 
ling 
tion 
pro- 


168 
60) 
1erl- 
cree 
der- 
ree- 
t of 
it a 
ame 
>gis- 
Acts 
The 
sdic- 
dant 
y in 
rted 
y of 
not 
rum 
con- 
here 


cree 





1960] 








was improper for the reason that 
plaintiff did not operate a business 
in Australia and under Australian 
law a business name could not be 
transferred apart from the use of the 
name in a business. The court re- 
jected this argument and held that, 
in any event, defendant had agreed 
to divest himself of the name and not 
to prevent plaintiff from being vested 
with it. Accordingly, defendant was 
under an obligation to take whatever 
legal steps are necessary in the vari- 
ous states of the Commonwealth to 
effectuate the transfer to plaintiff or 
his nominee. Hence, the decree order- 
ing specific performance was capable 
of enforcement in Australia and nei- 
ther encroached upon Australian 
sovereignty nor offended a basic legal 
policy of the Commonwealth. 


Rogers v. Ercona Camera Corporation, 


277 F.2d 94 (U.S.Ct. of App., D.C., 
1960) was a suit for declaratory 
judgment, instituted by an American 
corporation organized for the pur- 
pose of distributing products manu- 
factured by Optik, Carl Zeiss, Jena, 
V.E.B. in the United States, and 
praying for a determination to the 
effect that the Attorney General of 
the United States, as successor of the 
Alien Property Custodian, possesses 
no rights of ownership in the Ger- 
man trademark “Zeiss.” The eco- 
nomic reason for suit was the fact 
that the Attorney General, as the pur- 
ported owner of the trademark Zeiss 
in the United States, had barred the 
importation of Zeiss-marked products 
produced by the factories in the Ger- 
man Democratic Republic (East Ger- 
many) and not by the emigrated 
Zeiss Works in the German Federal 
Republic (West Germany). The 
court traced the whole history of the 
marketing of Zeiss-marked products 
in the United States since 1912, when 
the Zeiss trademark was registered 
with the U.S. Patent Office, until 
1953, when the Attorney General 
issued the last Vesting Order pur- 
porting to vest in himself the Zeiss 
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mark. It held that in the light of this 
history under applicable American 
trademark principles the Attorney 
General had failed to acquire any 
rights in the Zeiss mark. 


Reissner v. Rogers, 276 F.2d 506 (US. 


Ct. of App., D.C. 1960) was an ac- 
tion for unjust enrichment under the 
principles of the German Civil Code, 
Sections 812, 817-819, brought by a 
German political refugee against the 
Attorney General as owner of assets 
formerly belonging to the German 
corporation Schering-Kahlbaum and 
seized by the American Alien Prop- 
erty custodian. Plaintiff had been the 
owner of all the stock in a German 
corporation which was the manu- 
facturer of a patent medicine against 
diabetes. Under duress immediately 
prior to his emigration he sold his 
stock to Schering-Kahlbaum at gross 
undervaluation. The court held that 
plaintiff could recover the balance be- 
tween the price paid by Schering and 
the true value of the business, which 
it determined on the basis of the net 
profits of Schering allocable to the 
sale of the medicine in the subse- 
quent years. It held that under Ger- 
man law, in view of the nature of 
the debt, the proper conversion rate 
from Reichsmark to Deutsche Mark 
was the ratio of 10 to 1 and that, ac- 
cordingly, plaintiff was entitled to a 
dollar amount equivalent to the sum 
thus computed. 


Plum v. Tampax, Inc., 160 A.2d 


549 (Pa. Supr. Ct. 1960) was a 
suit for an accounting, commenced 
in Pennsylvania by garnishment un- 
der a writ of foreign attachment is- 
sued in that state. Defendant in the 
principal action is a Delaware cor- 
poration with the principal place of 
business in New York. The con- 
troversy grew out of a contract en- 
tered into in Copenhagen between 
plaintiff, a resident of that city, and 
defendant. The contract stipulated 
that plaintiff, in consideration of her 
services performed in legalizing the 
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sale of defendant’s products in the 
Scandinavian countries, should re- 
ceive 25% of the stock of a Danish 
subsidiary to be established by de- 
fendant and 25% of the net profits of 
all of the Scandinavian business re- 
gardless of the form of the enterprise. 
The contract provided that disputes 
between the parties should be settled 
according to the laws of Denmark in 
certain Danish courts. Plaintiff al- 
leged that defendant had embarked 
upon a scheme calculated to deprive 
her of her 25% of the true profits 
allocable to the Scandinavian busi- 
ness. The Supreme Court held that 
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the suit in question was not subject 
to mandatory dismissal under the 
Pennsylvania rule that the courts will 
not take jurisdiction for the purpose 
of interfering with the internal man- 
agement or affairs of a foreign cor- 
poration, but it held further that the 
court below should have examined 
the question whether, under the par- 
ticular circumstances of the case, a 
court in Pennsylvania was an incon- 
venient forum, as compared with 
Danish or New York courts. Accord- 
ingly, it remanded the case for de- 
termination of the applicability of the 
doctrine of forum non conveniens. 


III. Non-Maritime Torts 


Bednarowicz’ Estate v. Vetrone, 162 
A.2d 687 (Sup.Ct.Pa. 1960) was an 
action in trespass for the death of 
one guest passenger and injuries to 
another guest passenger resulting 
from an automobile accident occur- 
ring in the Province of Ontario. De- 
fendant was the driver of the vehicle 
which went off the road and struck a 
culvert. Both defendant and the vic- 
tims were residents of Pennsylvania 
at the time of the accident. Accord- 
ing to the Highway Traffic Act of 
Ontario, the owner or driver of a 
motor vehicle, other than a vehicle 
operated in the business of carrying 
passengers for compensation, is im- 
mune from liability for any loss or 
damage resulting from bodily in- 
jury to, or the death of, any person 
carried in, entering, or alighting 
from the motor vehicle. Plaintiffs 
contended that application of the 
Ontario statute as the law of the 
place of the wrong would violate the 
constitutions of the United States and 
Pennsylvania, and that in Canada the 
Ontario act would not have barred 
recovery for the accident if plain- 
tiffs had been residents of, and insti- 
tuted suit in, Quebec, citing McLean 
v. Pettigrew, [1945] 2 D.L.R. 65 
(Sup.Ct. Canada, 1944). The Su- 
preme Court of Pennsylvania af- 


firmed a dismissal of the action by 
the trial court, holding that under 
conflict-of-laws rules accepted in the 
United States the law of the place of 
the wrong was controlling and that 
if such law determined that a cer- 
tain injury was not actionable its 
application in Pennsylvania violated 
neither any public policy of the state 
of Pennsylvania nor any constitu- 
tional mandate since both the federal 
and the state constitutions lacked ex- 
traterritorial force. The fact that the 
Canadian Supreme Court had fol- 
lowed a different approach in the 
case relied upon by plaintiffs was 
deemed to be immaterial. 

Prack v. Weissinger, 276 F.2d 446 (4th 
Cir. 1960) grew out of a motor ve- 
hicle accident in which plaintiff, a 
resident of West Germany, was in- 
jured while riding in a car driven by 
defendant who at that time was sta- 
tioned in Germany. Plaintiff insti- 
tuted a first action in the Richmond 
Division of the U.S. District Court 
for the Eastern District of Virginia. 
The action was dismissed on the 
ground of forum non conveniens, as 
defendant’s insurance carrier under- 
took to accept service in Germany. 
Plaintiff thereupon commenced an- 
other action, this time in the state 
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court, and defendant removed the ac- 
tion to the same federal district court, 
but another division. While this ac- 
tion was pending there, plaintiff in- 
stituted a third action in the state 
court but for an amount less than 
$10,000, so as to bar a possible re- 
moval. The District Court dismissed 
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the removed second action with 
prejudice to its reinstitution in any 
American court and enjoined prose- 
cution of the third action. The Court 
of Appeals affirmed the dismissal but 
held that the federal court lacked 
power to prohibit the prosecution of 
the state court action. 


IV. Family Relations 


Application of Kades, 201 N.Y.S. 2d 


379 (N.Y.Sup.Ct., Spec. Term 1960) 
involved a special proceeding to com- 
pel return of infant to New York 
and for restoration of custody of in- 
fant to her father. Respondent 
mother and the child lived in Aus- 
tralia and service was made upon her 
there. Respondent appeared specially 
to contest the jurisdiction of the court 
over her person and over the subject 
matter. The court held that the New 
York Civil Practice Act, § 235, as 
amended after the decision in Milli- 
ken v. Meyer, 311 U.S. 457 (1940), 
authorizes service without the state 
on a domiciliary in any type of ac- 
tion, including special proceedings, 
and that accordingly the « urt had 
jurisdiction, unless respondent and 
child were no longer domiciled in 
New York. 

The validity of Mexican divorces 
was involved in a number of litiga- 
tions to be determined by American 
courts in New York and other states. 
The challenged divorce decrees were 
held to lack validity, as being of the 
mail-order category, in New York in 
Heine v. Heine, 199 N.Y.S.2d 788 
(N.Y.Sup.Ct. App. Div. 1960), 
Serra v. Serra, 205 N.Y.S.2d 1 (N.Y. 
Sup.Ct., App. Div. 1960), Johannsen 
v. Kennedy, 198 N.Y.S.2d 648 (N.Y. 
Sup. Ct., Spec. Term 1960), Stamp- 
ler v. Stampler, 205 N.Y.S.2d 944 
(N.Y.Sup.Ct., Spec. Term 1960). 
The divorces were held to be valid in 
view of sufficient personal appearance 
of plaintiff and representation of de- 
fendant in Skolnick v. Skolnick, 204 
N.Y.S.2d 63 (N.Y.Sup.Ct. Spec. 





Term 1960) and Sonnenberg v. Son- 
nenberg, 203 N.Y.S.2d 118 (N.Y. 
Sup.Ct., Spec. Term 1960). 


Astor v. Astor, 120 So.2d 176 (Sup. 


Ct. Fla. 1960) presented the latest 
phase of an intricate controversy 
arising out of a situation where the 
validity of a Mexican divorce was 
challenged in a series of litigations 
pending in the courts of different 
states. John Astor had married Ger- 
trude, subsequently obtained a Mexi- 
can divorce from her and then mar- 
ried Dolores. Gertrude thereupon 
commenced suit for declaratory judg- 
ment against John in New York, 
seeking to have their purported 
Mexican divorce declared to be in- 
valid. She succeeded and obtained a 
final decree to that effect. While the 
suit by Gertrude was still pending in 
New York, Dolores brought action 
against John in Florida for separate 
maintenance. John claimed that he 
was not validly married to Dolores in 
view of the invalidity of the Mexican 
divorce from Gertrude and sought a 
decree for annulment. The Florida 
court held that John was estopped 
from invoking the invalidity of the 
Mexican divorce, dismissed John’s 
counterclaim and granted Dolores 
the relief prayed for. John thereupon 
commenced another action in New 
York against Dolores and Gertrude, 
asking the court to determine which 
of the two women was his wife. 
The New York court dismissed the 
complaint in view of the fact that 
plaintiff was a nonresident and that 
no need for declaratory relief was ap- 
parent. Finally, John commenced an- 
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other suit against Dolores in Florida, 
claiming that he was entitled to rely 
on the first New York decree declar- 
ing Gertrude to be his lawful wife. 
The Florida court dismissed this 
complaint, holding that the earlier 
New York and Florida decrees were 
not wholly inconsistent and that 
therefore the first Florida decree was 
res judicata. This holding was af- 
firmed on appeal (107 So.2d 201) 
and the Supreme Court of Florida 
in the instant opinion adhered to a 
prior decision (119 So.2d 201) deny- 
ing certiorari to review the decision 
below. Petition to the U.S. Supreme 
Court for certiorari is pending. 

Bariuan v. Bariuan, 352 P.2d 29 (Sup. 
Ct. Kans. 1960) held that in a di- 
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vorce suit pending in Kansas the 
father was not permitted to contest 
the legitimacy of a child born in wed- 
lock where the child was born, and 
living with his mother, in the Philip- 
pines and the child was not repre- 
sented by a guardian ad litem. 


Application of Pelaez, 198 N.Y.S.2d 


242 (N.Y.Sup.Ct., Westch. Cty, 
1960) held that the court would not 
change the custody provisions of a 
Cuban divorce decree with respect to 
children domiciled in Cuba but pres- 
ent in New York, absent cogent 
reasons in the interest of the welfare 
of the children for such action. Ac- 
cordingly, it granted the writ of 
habeas corpus for return of the chil- 
dren. 


V. Gifts, Trusts, Charities, Wills 


Bata v. Bata, 163 A.2d 493 (Sup.Ct. 
Del. 1960) was a suit to determine 
the right to, and ownership of, 1,170 
bearer shares of stock of Leader, 
A.G., a Swiss corporation, represent- 
ing the control over the world-wide 
industrial enterprise founded by the 
late Thomas Bata of Czechoslovakia. 
The shares in issue represent roughly 
60% of the outstanding stock of 
Leader. Leader is a holding company 
owning the majority of the stock in 
the various foreign subsidiaries of 
Bata. The controversy arose between 
the son and the estate of the widow 
of Thomas Bata on one side and Jan 
Bata, a half-brother of Thomas, on 
the other side. Thomas Bata was fac- 
tually the sole proprietor of his en- 
terprise at the time of his death in 
1932, but the legal structure of this 
enterprise, which extended over 
many countries, was rather complex 
as the result of Thomas Bata’s ef- 
forts to evade the tax and foreign 
assets legislation of his native coun- 
try. Thus Thomas Bata allocated 
890 of the Leader shares to Bata Best, 
a Dutch operating subsidiary, and 
transferred the remaining majority 
of the Leader shares to various Swiss 


trustees, keeping only the minority 
shares of the operating subsidiaries 
in his own name. The core of the 
controversy concerned the legal ef- 
fect of two instruments found in 
Thomas Bata’s safe in Czechoslo- 
vakia at the time of his death, one 
being a memorandum of a fictitious 
sale of all of Bata’s assets to Jan, 
dated May 10, 1931, and the other 
being a will, dated May 19, 1931, 
reciting that his estate consisted of a 
claim against Jan resulting from this 
sale and of various other assets, and 
bequeathing the bulk of his estate in 
stated amounts to his son, his widow 
and the Bata Workers Benevolent 
Fund. 

Before reaching the question of the 
effect of these two documents on the 
merits the court was confronted with 
the issue whether it was bound by 
prior adjudications rendered by 
courts in New York, the Nether- 
lands, and Switzerland. The New 
York case was a suit by the present 
plaintiffs for the recovery of 826 
shares of Leader stock found in a 
safe deposit box in the Chase Na- 
tional Bank standing in the name of 
one of Bata’s executives. As the New 
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York court had reached a result con- 
sistent with the decision in the in- 
stant controversy, the Supreme Court 
of Delaware did not deem the scope 
of the collateral estoppel produced 
by the New York adjudication to be 
a matter of paramount significance. 
The court, however, made a detailed 
examination of the collateral estoppel 
effects to be attributed to the Dutch 
and Swiss decisions. It held that for- 
eign judgments, if properly rendered, 
are capable of producing collateral 
estoppel in American courts, but to 
no greater extent than they would 
produce in the courts of their own 
country. As a result, the Supreme 
Court of Delaware inquired into the 
doctrine of collateral estoppel as ap- 
plied in the Netherlands and con- 
cluded that the decision of the Dutch 
court which attributed ownership in 
certain shares of Bata Best to Jan on 
the ground of acquisitive prescrip- 
tion under Czech law did not pre- 
clude the Delaware court from 
ascertaining the effects of the two in- 
struments in question on the devolu- 
tion of the 1,170 shares of Leader 
which had never been in the physical 
possession of Jan. Since the doctrine 
of collateral estoppel is not recog- 
nized in Switzerland, the adjudica- 
tion in that country (which con- 
cerned Jan’s right to give binding in- 
structions to the Swiss trustees) like- 
wise was held to raise no bar against 
the Delaware court’s independent de- 
termination of the ownership in the 
disputed Leader shares. 

On the merits the court found that 
under Czech law, in view of all 
the surrounding circumstances, the 
widow and the son of Bata were the 
rightful heirs to the Leader shares 
and that the will and the memoran- 
dum of the fictitious sale did not 
amount to a “purchase legacy” under 
Czech law as claimed by Jan. Other 
Czech doctrines invoked by Jan in 
support of his claim, vz. constitutive 
recognition and waiver, were like- 
wise held to be unavailing. The court 





finally held that its decree in favor 
of the plaintiffs was without preju- 
dice to Jan’s possible right of owner- 
ship in the minority shares of the 
operating subsidiaries which the 
heirs might have transferred to him 
and to his claim of compensation for 
services rendered to the majority 
owners. 


In re Groedel’s Estate, 198 N.Y.S.2d 


843 (Surrogate’s Ct., N.Y. County, 
1960) involved a controversy which 
was prompted by a legacy to a chari- 
table institution in Germany. In the 
provisions of testator’s will, whereby 
he disposed of that part of his residu- 
ary estate that was located in the 
United States, he directed that one- 
half of such residue should be held 
in trust for a period of five years for 
the benefit of the Sanatorium 
Groedel Stiftung in Germany, “pro- 
vided the same is in existence at the 
time of [his] decease . . .” and be 
paid over when the trustees in their 
discretion deemed such action to be 
expedient and advisable. If the legacy 
failed, the amount in question was to 
go to certain other persons, includ- 
ing petitioner. The executor trans- 
ferred assets to the trustees for the 
purpose of carrying out the bequest 
and the instant petition challenged 
the propriety of their action and 
asked that the decree authorizing the 
transfer be vacated. 

Testator died on October 12, 1951. 
At that time a German attorney, 
purporting to act under the author- 
ity of the testator, had filed an instru- 
ment with the German district court 
at Bad Nauheim, purporting to be 
the deed creating the Foundation 
and establishing its charter as pro- 
vided in German Civil Code, §§ 81 
and 85. However, the necessary gov- 
ernmental approval was not granted 
until November 12, 1954. Moreover, 
the approval was revoked on March 
19, 1959, mainly on the ground that 
the power of attorney of the German 
lawyer was defective, although the 
revocation was not final. The court 
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held that on this state of the record 
the question whether the decree au- 
thorizing the executors to make dis- 
tribution to the trustees should be 
vacated and the executors be charged 
with all funds in their hands at the 
date of such decree was not ripe for 
decision and set the case for a fur- 
ther hearing to determine whether 
the executors were guilty of fraud, 
misrepresentation, and concealment. 
The court deemed such action ap- 
propriate, especially as it appeared 
that the executors might still validate 
the original deed. 

Katz v. Singerman, 120 So.2d 670 (Ct. 
of App. of La. 1960) dealt with the 
right of the Board of Directors of a 
Jewish congregation to adopt a family 
or mixed seating plan for a syna- 
gogue which had been given to the 
congregation by a donor under the 
condition that the building should 
only be used as a place of Jewish 
worship according to the strict an- 
cient and orthodox forms and cere- 
monies. The court held that the 
resolution of the Board of Directors 
violated the terms of the trust as it 
was incompatible with the precepts 
of orthodox Jewish worship and 
granted a restraining order. It would 
appear, however, that the court 
should not have entertained the suit 
and dismissed the complaint in the 
light of the principle laid down by 
the U.S. Supreme Court in Kreshik 
v. Saint Nicholas Cathedral (363 
US. 190), discussed infra, a decision 
which was rendered on the very same 
day on which the Louisiana court 
denied rehearing in the instant case. 
Kreshik v. Saint Nicholas Cathedral, 
363 US. 190 (U.SSup.Ct. 1960) 
was another case involving a religious 
dispute, in this instance the occupancy 
and use of the much embattled St. 
Nicholas Cathedral in New York. 
The litigation, an action in eject- 
ment, was commenced in 1945 and 
meandered through a series of judi- 
cial levels, among them the U.S. Su- 
preme Court once before. (344 U.S. 
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94.) The present decision of the 
Court should constitute the final 
phase of this protracted judicial con- 
troversy. In brief, the issue was 
whether ministers appointed by the 
North-American Metropolitan Dis. 
trict, which had made itself inde. 
pendent of the Moscow Patriarchate 
in 1924, or clergy appointed by the 
Patriarch in Moscow were entitled 
to the occupancy and use of the edi- 
fice by the trustees holding the title, 
The New York Court of Appeals 
(7 N.Y.2d 191, 1959) ruled that in 
the light of the historical events in 
Russia, which were carefully scruti- 
nized, the disputed cathedral was to 
be occupied by clerical authorities 
elected by the North-American Met- 
ropolitan District and not by those 
appointed by the Moscow Patriarch- 
ate because the latter had lost its tra- 
ditional character. The United States 
Supreme Court, with a per curiam 
opinion, reversed the decision of the 
highest state court and dismissed the 
complaint on the ground that the 
Fourteenth Amendment of _ the 
United States Constitution prohibited 
the states, acting through whatever 
governmental branch, from interfer- 
ing with what was “strictly a matter 
of ecclesiastical government.” 


In re Brace’s Estate, 4 Cal. Rptr. 683 


(Cal.D.C.A. 1960) presented the 
question of the validity of a codicil 
of decedent who had died in Mexico. 
The codicil met the formal require- 
ments necessary under the law of 
California, but not those necessary 
under the law of Mexico. The court 
held that the law of the state where 
decedent was domiciled at the time 
of death controlled and that a final 
determination of domicile made by 
the Probate Court when it admitted 
testator’s will to probate was res 
judicata in the petition for probate of 
the codicil. 


In re Turton, 8 N.Y.2d 311, 170 N.E.2d 


190 (N.Y.Ct. of App. 1960) involves 
the right of a foreign nation to inter- 
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yvene in New York probate proceed- 
ings for the purpose of filing objec- 
tions “as devisee, legatee or other- 
wise” to the probate of a will. De- 
cedent, having his domicile in British 
Honduras, had died leaving a sizable 
estate consisting of assets located in 
British Honduras, Canada, New 
York, and Illinois. Proceedings to 
probate an alleged lost will of 1955 
were commenced in New York, 
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despite the fact that a prior will of 
1918 had been admitted to probate 
in British Honduras, and that pro- 
ceedings to revoke that will and pro- 
bate the purported lost will of 1955 
were pending there. The court held 
that British Honduras was entitled 
to intervene in the New York pro- 
ceedings in order to protect its possi- 
ble rights in the estate in case of in- 
testacy. 


VI. Intestate Succession and Administration of Decedents’ Estates 


In re Atychides’ Estate, 203 N.Y.S.2d 
677 (Surrogate’s Ct., N.Y. County, 
1960) dealt with a question of juris- 
diction to grant letters of administra- 
tion to the Public Administrator. 
Decedent, a nonresident alien, was 
a shipowner who died in France. He 
had entered into a charter party con- 
cerning one of his vessels with a 
corporation organized under the 
laws of Panama and having its office 
and place of business in Canada. The 
agreement provided for arbitration 
in New York of any dispute between 
the parties, and its performance was 
guaranteed by a New York corpora- 
tion. The Public Administrator of 
the County of New York applied for 
and obtained: letters of administra- 
tion, and the party to the charter 
party agreement petitioned for revo- 
cation thereof on the ground of lack 
of jurisdiction. The court denied the 
petition since the potential claim 


against the New York corporation 
constituted a sufficient basis for the 
appointment. Accordingly, it was not 
Necessary to pass on the question 
whether the arbitration clause alone 
would suffice to give such jurisdic- 
tion. 


In re Estate of Markewitsh, 163 A.2d 


232 (NJ., Passaic County Ct. 1960) 
involved the question whether the 
administrator of the estate of a de- 
ceased resident of New Jersey should 
distribute the proceeds to the intes- 
tate’s next of kin who were residents 
of the U.S.S.R. or whether he should 
deposit them with the county court 
pursuant to a statute which provides 
for such action where it appears that 
the recipients would not have the 
benefit, use, or control of the money. - 
It was held that residents of the 
U.S.S.R. are in that condition and, 
accordingly, deposit of the money 
was ordered. 


VII. Public Law Matters 


Et Ve Balik Kurumu v. B.N.S. Inter- 
national Sales Corp., 204 N.Y.S.2d 
971 (Sup.Ct. N.Y., Spec. Term, 
1960) dealt with an important ques- 
tion concerning the scope of sover- 
eign immunity which a state enter- 
prise of a friendly nation may validly 
claim in a state court, if it initiates 
the suit as a party plaintiff on a com- 
mercial transaction and is confronted 
with a counterclaim arising from the 
same transaction and exceeding its 
own claim to a substantial amount. 


The court held that under such cir- 
cumstances plaintiff is not entitled to 
sovereign immunity against a full 
adjudication of its liability on the 
counterclaim. 


Stephen v. Zivnostenska Banka, Na- 


tional Corporation, 199 N.Y.S.2d 797 
(Sup.Ct.N.Y., Spec. Term, 1960) 
was a litigation growing out of con- 
flicting claims to certain deposits in 
various American banks in New 
York which originally stood in the 
name of Zivnostenska Banka, a Czech 
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private banking corporation that was 
subsequently nationalized. Suit was 
originated by a creditor of defendant, 
now a resident of New York, for ap- 
pointment of a permanent receiver 
under section 977-b of the New York 
Civil Practice Act. The court of first 
instance granted the appointment of 
a receiver of all assets within the 
State of New York of the property 
of Zivnostenska Banka and restrained 
the American banks from delivering 
the cash deposits or securities held 
for Zivnostenska Banka or its pur- 
ported successor, the Czech State 
Bank, to persons other than the re- 
ceiver (155 N.Y.S.2d 340). The judg- 
ment was affirmed by the Court of 
Appeals (3 N.Y.2d 862, 931). An 
appeal to the United States Supreme 
Court was dismissed for want of a 
substantial federal question (356 U.S. 
22). The present phase of the litiga- 
tion arose out of a motion by de- 
fendant to vacate the restraining or- 
ders with respect to certain specified 
assets held by the American banks 
in question, and for which a claim of 
immunity was alleged to have been 
allowed by the U.S. Department of 
State on request of the Government 
of the Republic of Czechoslovakia. 
The court examined the State De- 
partment correspondence alleged to 
be a recognition of the sovereign im- 
munity of all assets in New York 
claimed by the Czech National Bank 
and concluded that this immunity 
did not extend absolutely and with- 
out qualification to those assets which 
the Czech National Bank claimed as 
successor of Zivnostenska Banka in 
consequence of the nationalization 
decrees. Accordingly, it denied the 
motion with leave to the Government 
of Czechoslovakia to prove owner- 
ship to assets not so acquired before 
a referee. 

People v. Roy, 200 N.Y.S.2d 612 (N.Y., 
Court of Special Session, Herkimer 
County, 1960) involved the claim of 
diplomatic immunity by the chauf- 
feur of the Indonesian Ambassador to 
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Canada against prosecution for speed. 
ing. The Indonesian Ambassador 
took the position that his chauffeyr 
was entitled to diplomatic immunity, 
but stated that defendant would sub. 
mit to the jurisdiction of the court, 
Accordingly, defendant executed the 
customary application and waiver 
used in traffic violation cases and was 
fined $25. The court expressed the 
view that defendant would not have 
been entitled to the immunity, since 
the New York Penal Law granted 
such immunity only to diplomatic 
representatives accredited to the US. 
government. The fact that defendant 
was on official business at the time of 
the violation as an official of the 
United Nations was deemed to be no 
ground for immunity. 

In re Estate of King Faisal II (Surto- 
gate’s Ct., N.Y.Cty. 1960) held that 
consular officers of friendly nations 
may not be compelled to disclose in- 
formation acquired by them in their 
official capacity and are not subject 
to compulsory production of official 
records in their custody. The deter- 
mination that the information was 
protected by such immunity was held 
to rest with the consular officer. 

Giuseppe v. Cozzani, 118 So.2d 189 
(Sup.Ct. Miss. 1960) held that in 
1933 residents of Italy were entitled 
to inherit real estate in Mississippi 
by virtue of the most favored nation 
clause contained in the Treaty of 
Commerce and Navigation of 1871 
between the United States and Italy. 

Electric Reduction Company of Canada, 
Ltd. v. Crane, 120 So.2d 765 (Sup.Ct. 
Miss. 1960) held that the Mississippi 
courts had jurisdiction to honor let- 
ters rogatory issued by the courts of 
foreign nations in connection with 
litigation pending there. 

Rogers v. Cheng Fu Sheng, 280 F.2d 
663 (U.S.Ct. of App., D.C. 1960) 
held that Formosa was a “country” 


within the meaning of the Immigra- | 
tion and Nationality Act for pur- | 


poses of deportation. 
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Mazeaup, H.—Mazgaup, L.—Tunc, A. Traité Théorique et Pratique de la 
Responsabilité Civile Délictuelle et Contractuelle, (5th ed.) Vols. 1-3. Paris: 
Editions Montchrestien, 1957, 1958, 1960. Pp. xiii, 1064, 988, 1241. 

OrrinceR, K. Schweizerisches Haftpflichtrecht. (2nd ed.) Vol. 1: Allgemeiner 
Teil. Vol. 11/1. Besonderer Teil. Erste Halfte. Ziirich: Polygraphischer 
Verlag AG., 1958, 1960. Pp. xxiii, 456, xvi, 439. 

Two treatises, each of which is recognized in its own legal system as a 
modern classic, have appeared in new editions. In 1960, Professor Tunc 
completed the literally enormous task of revising the 1947-50 edition of the 
Mazeauds’ Treatise on Civil Responsibility. A revised edition of volume one 
of The Swiss Law of Responsibility (1940) appeared in 1958; in 1960, Pro- 
fessor Oftinger completed the first half of his revision of volume two (1942). 
To a large extent, these works deal with the same areas of law; it is perhaps 
useful and appropriate to review them together. 

The French treatise covers a broader area of law, and deals more intensively 
with the subjects considered, than does the Swiss work. For the most part, 
Professor Oftinger takes up matters that in the United States fall within the 
general area of tort law broadly defined to include areas of liability specially 
regulated by statute. His effort is to construct a general theory of responsi- 
bility, employing as his principal elements general code provisions, specific 
statutory regulation, judicial decisions and theoretical analysis. He treats such 
issues as the various bases for imposing liability, the concept of damage 
(Schaden), the kinds of loss for which relief is available, their measurement 
and the form of compensation to be given, the required relation between the 
defendant’s conduct and the harm for which compensation is sought, the 
effect of the plaintiff's conduct upon his claim to compensation, and various 
aspects of insurance law relevant to matters discussed. Volume I formulates 
general propositions, drawing upon the entire body of potentially relevant 
experience under specific statutes and general code provisions. Volume II 
studies in detail the judicial administration of the various code and statutory 
provisions which base generalizations of Volume I. 

The Mazeaud and Tunc treatise is a still vaster canvass, and gives even 
greater attention to a close analysis of specific and detailed questions. The 
canvass is vaster in three respects: In the first place, the treatise handles not 
only what can be denominated, using the common-law terminology a little 
loosely, as tort problems but contract problems as well. The handling of the 
tort area is more complete, the scope of the treatise in effect limiting the 
discussion of contract law to problems of default and courses of action open 
upon default. Secondly, the three volumes take up almost every possible 
aspect of civil responsibility, including its history, a general theory of civil 
responsibility, the relations and interconnections between “tort” and contract 
liability, problems of proof (including burden of proof and various means of 
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proof), res judicata questions, the relation between criminal prosecutions and 
civil actions, general procedural problems (who and what can be a plaintiff 
or a defendant, problems of venue and subject matter jurisdiction—including 
whether a given matter belongs before the administrative courts—and a 
rather full discussion of the phases of a civil litigation), the various forms of 
relief available, problems of computing damages, contractual clauses stipulat- 
ing for non-responsibility, and, finally, insurance problems. The work is truly 
comprehensive in its coverage of the area of law under consideration. Thirdly, 
the treatise is encyclopedic in its treatment. It gives much greater attention 
than the Swiss work to historical, philosophical, and comparative materials. 
And its theoretical and analytical discussions are fuller and more detailed. 

No attempt is made in this review to evaluate Professor Tunc’s contribu- 
tion to the fifth edition. In a gracious Foreword, the Professors Mazeaud 
make it clear that Professor Tunc was given a free hand in making revisions. 
A number of subjects are covered for the first time in the fifth edition, and 
substantial comparative discussions have been added—in particular, a rather 
comprehensive treatment of Belgian law, and materials from Queber, 
Louisiana, and common law jurisdictions.’ It is clear from a reading of the 
treatise that Professor Tunc, in preparing the fifth edition, exhaustively con- 
sidered every section of the work. A great many decisions, postdating the 
fourth edition, are cited and analyzed. The doctrinal writings from the same 
period are extensively considered. Moreover, at many points in the text and 
footnotes Professor Tunc takes a position different from that held by the 
Mazeauds.® 

Both treatises consider carefully and in detail the relevant judicial decisions, 
In the Swiss work, for the most part this discussion falls into volume II. The 
French work exhaustively cites and discusses the relevant cases as it handles 
each topic. 

These two excellent treatises are interesting not only in the treatment each 
gives the subject matter but also for what they reveal about the legal systems 
that produced them. Both works show clearly the drive for system, order, and 
generalization that characterizes so much of Continental legal thinking. In 
these treatises, counterparts are found for most of the problems that a com- 
mon-law writer dealing with this area of law would handle. But their general 
setting and the manner in which they are approached are often strikingly 
different. These differences seem to flow in large measure from the more 
theoretical and abstract civilian approach to common functional problems. 

This review is not the place to attempt an evaluation of the strengths and 
weaknesses of the civilian approach. However, both works illustrate a sig- 
nificant difference between the civilian and common-law approaches, namely, 


1See Vol. I, p. i. 

2 See ibid. 

8 For examples of disagreements ranging from outright differences on fundamental 
issues to matters of detail and emphasis, see Vol. I, §§ 620-2, 621-2, pp. 1032-33; Vol. Il, 
§ 1211-9 dis, pp. 215-16, §§ 1312-1328, pp. 329-40; § 1415, p. 405; § 1527-2, pp. 517-19; 
§ 1540, n. 2, p. 538; § 1571, pp. 563-64; § 1596, p. 596; § 1653-2, pp. 638-39; § 1655, 
n. 3, p. 640; § 1698, n. 2, p. 677; § 1759, n. 1, p. 728; § 1878-6, n. 2, p. 824, n. 6, p. 825; 
§ 1905-2, n. 1, p. 882; § 1977, n. 1 ter, p. 955; § 1988, n. 4, p. 965; Vol. III, § 2079, n. 6, 
p. 187; § 2190, p. 310; § 2365, n. 7, p. 500; §§ 2762-68, pp. 1013-19. See also p. 727 infra. 
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a tendency on the part of civilians to base their theoretical analysis on the 
entire range of relevant legal phenomena, including the statutory regulation 
of specific areas.* Thus Professor Oftinger, in seeking to develop a general 
theory of responsibility, does not limit his discussion to the general “tort” 
provisions of the Swiss code, but considers as well legal provisions relating 
to boycotts, unfair competition, intellectual property, air transportation, motor 
vehicle accidents, and so on. The coverage of the Mazeaud and Tunc treatise 
is perhaps even more comprehensive. The principal areas excluded in prin- 
ciple from the work are governmental liability and industrial accident legis- 
lation,’ and even they are treated at various points in the discussion. Common- 
law scholars, although the effort is increasingly being made, perhaps find it 
more difficult to draw upon an equally diverse and broad range of experience 
in thinking about problems of liability. Studying each area in great detail, 
the common-law jurist still lacks a strong urge to synthesize and to explore 
the possible advantages of generalization as opposed to fairly detailed 
specification. 

On one point—their discussion of choice-of-law problems—the two works 
are open to criticism. Both treatises treat the subject in a cursory fashion.® 
The discussion does not go beyond the superficial; and the area is one in 
which a superficial discussion is necessarily inaccurate and often misleading. 
Here the Continental penchant for system and completeness may have carried 
both authors past the point of diminishing returns. The French work’s dis- 
cussion of choice of law is particularly unfortunate. Its treatment, being 
substantially longer than Professor Oftinger’s, can be less easily dismissed as 
amere appendage. Additionally, in previous editions, the Professors Mazeaud 
expressed a preference for the Jex fori in “tort” matters.” This solution is 
neither based on sound analysis and acceptable methodology nor susceptible 
of giving generally satisfactory results. In the fifth edition, Professor Tunc 
appears to assume a “dubitante” posture.’ The new edition thus moves at 


*This tendency is perhaps a relatively modern phenomenon; it clearly has been 
successfully resisted by many Continental writers and legislators. In particular, the 
German Civil Code, which entered into force in 1900, was much criticized for not 
recognizing in any way the very important body of law on such matters as industrial 
accidents and accidents involving public transportation that had grown up through 
special legislation. See Gierke, Die Soziale Aufgabe des Privatrechts 15-17 (1889); 
Esser, Grundlagen und Entwicklung der Gefahrdungshaftung 3, 7, 49-51, 54-55 (1941). 
Furthermore, in 1909, legislation entered into force in Germany regulating motor 
vehicle accidents in a manner basically incompatible with the general “tort” provisions 
of the Civil Code. Consequently, today the general German “tort” theory found in the 
Civil Code has far less significance in actual practice than the uninformed reader 
could guess. At the same time, general legal thinking about the broad problem of 
compensating personal injuries is somewhat insulated from what is, sociologically speak- 
ing, perhaps the most important range of experience available to the community. 

®See Vol. I, pp. 8-9. 

*See Oftinger, pp. 450-56; H. & L. Mazeaud & Tunc, Vol. III, pp. 357-72. 

"See 3 H. & L. Mazeaud, Traité Théorique et Pratique de da Responsabilité Civile 
Délictuelle et Contractuelle, §§ 2238-3—2242-2, pp. 341-50 (4th ed. 1950). 

*See Vol. III, § 2239-3, pp. 363-64, § 2240, p. 365, § 2241-2, p. 368, § 2242-2, p. 370. 
However, Professor Tunc reproduces, without change, and thus appears to approve, 
the last paragraph of § 2242-2 as it appeared in the fourth edition. There the Professors 
Mazeaud had written: “Il serait préférable d’appliquer directement la /ex fori comme 
loi normalement compétente, solution que commandent les termes de I’article 3, al. 
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least some distance in the direction of what is, if a choice must be made 
between two exclusive, single rules, the more satisfactory solution. But the 
essential difficulty remains; an attempt is made to handle a very complex 
range of problems. and situations in terms of an inadequate methodology and 
a single, monolithic rule. In mitigation it can only be pointed out that con- 
flicts specialists tend to fall into comparable errors. 

These deficiencies, and perhaps others that would be remarked on by 
specialists in particular fields, are minor blemishes in truly remarkable works, 
Professor Oftinger’s book is, for Swiss law, a major contribution toward 
analysis, synthesis, and refinement of a difficult and complex body of law, 
It can be read with profit by any student of the general area. 

The Mazeaud treatise, in its fifth edition by Professor Tunc, is an even 
more outstanding work. It is a rare combination of historical, philosophical, 
and comparative learning, of analysis and synthesis, of close argument, and 
of exhaustive treatment of statutory materials and judicial decisions. The 
work is certainly one of the most perfect examples of what a legal treatise, 
at least in traditional and conventional terms, can and should be: broadly 
humane and learned, yet tightly reasoned; synthetic, yet keen in its analysis 
of details; aware and informative at every level of analysis. For a person 
working within the French system one can hardly imagine a more variously 
useful instrument and a more perfect flowering of the traditions of French 
scholarship. Students from other systems will, by these tokens, find in it great 
learning and much insight. 

ARTHUR TAYLOR VON MEHREN* 





1°, du Code Civil.” The precise reference of this comment is not entirely clear, but 
it appears, in the final analysis, to go to the entire discussion. 
* Board of Editors. 


Zajray, I. Contribution a L’Etude de la Condition de la Loi Etrangére en 
Droit International Privé Francais. Paris: Editions A. Pedone, 1958. 
Pp. ii, 218. 

The highest civil court of France, the Cour de Cassation, is restricted in 
exercising its reviewing functions to so-called questions of law. At least 
nominally, the court is not to consider whether findings of fact made below 
are adequately supported by proof. Many problems arise, of course, in the 
administration of this principle. One of them, of particular interest to students 
of conflict of laws, is whether questions of foreign law are to be treated as 
questions of law, and hence reviewed, by the Cour de Cassation. The French 
solution has been to assimilate questions of foreign law to questions of fact, 
thus denying for the most part review of this class of questions. 

Dr. Zajtay has written an interesting and comprehensive study of this 
problem. He considers the roots of the rule, the reasons, theoretical and 
practical, looking toward various solutions, and the handling by the courts 
of specific cases. He goes behind abstract categories to a consideration of the 
reasons for rules and the desirability, in functional terms, of specific results. 

The fundamental problem discussed arises, of course, in any legal system 
that, on occasion, derives a regulating rule from a consideration of foreign 
law and provides, as well, for appellate review. Largely for historical reasons 
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connected with the attitudes of the French Revolution toward judges and the 
judicial process, in French law the issue arises in a rather special doctrinal 
and institutional context. Dr. Zajtay first discusses these problems before 
passing to considerations of broader relevance. To what extent are the pro- 
cedures available to the Cour de Cassation adequate for a handling of foreign 
law questions? Does a court of last resort assume an appropriate task when 
it resolves issues without general significance for the particular legal system? 
Are questions of foreign law frequently inexorably intertwined with issues 
of fact, so that the former could not be reviewed without taking up the latter 
as well? Do not questions of foreign law raise “legal” issues of the same kind 
as are raised by questions of domestic law, and is there not an argument that 
the court of last resort, absent decisive countervailing considerations flowing 
from its procedures and work-load, should handle this kind of question? 

Dr. Zajtay has written an interesting and useful book, furnishing helpful 
analysis and information respecting a specific area of French law. More than 
this, he has given us a case study, in a revealing context, of French tradition 
and thinking respecting the judicial process and the position and rdle of the 
highest civil court. 

ARTHUR TAYLOR VON MEHREN* 





* Board of Editors. 


Davin, R. Le droit frangais. V. 1: Les données fondamentales du droit fran- 
gais. V. 11: Princtpes et tendances du droit frangais. Paris: Librairie Géné- 
rale de Droit et de Jurisprudence, 1960. Pp. 214; 597. 

This treatise on French law, written partly by, and partly under the edi- 
torship of, the leading French comparatist, may be considered the model 
for such books as would be needed in all nations to permit a greater develop- 
ment of the comparative study of law. 

It consists of two volumes. The first one, written by Professor René David, 
is a general introduction to the study of French law; the second one, the 
work of a galaxy of young bright colleagues chosen by him, is a summary of 
the substance of French law. 

Professor René David’s well-known appreciation for conciseness permitted 
him to give in 214 pages an exposé, full of ideas, of the sources, technique, 
and spirit of French law. The book is divided into six titles, respectively 
devoted to the French legal tradition, the political, administrative, and jurid- 
ical organization of France, the legal profession, the French conception of 
the place of law in society and the French concept of a rule of law, the field 
and the main features of the various fields of law (private law v. public law, 
droit civil and commercial law, constitutional law, administrative law, etc.) 
and finally, the sources of French law. A first appendix deals with law teach- 
ing in France—a subject matter which could have been considered in the 
title devoted to the legal profession. A second one gives practical, but valu- 
able, information on the various codes and statute books, law reports, and 
encyclopedias of French law. The inclusion of an index may be mentioned, 
since it is a French book. 

The book gives a hard task to the reviewer. No book deserves praise with- 
out qualification. However, it is difficult to suggest how a better book could 
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have been written as a general introduction to French law. The book is com. 
prehensive in its scope: all aspects of French law which need to be shown to 
a foreigner seem to be there. Although some of Professor David's personal 
reflections might be discussed among French jurists, its perfect accuracy 
contradicts the saying that a comparatist is bound to forget his own national 
law. On the other hand, the author’s wide legal culture permitted him 
throughout the book to detect what may, in the French approach to law, 
surprize or mislead a foreigner, and to give to the foreign reader the neces. 
sary explanations. Even the dimensions of the book, which may appear 
somewhat modest at the outset, turn out to be satisfactory. 

The second volume similarly resists useful criticism. It is not comparative 
in character: it is a mere restatement of French law. But this restatement has 
been entrusted by Professor René David to fifteen younger colleagues, 
recognized as being among the best specialists in that particular field of law 
on which he asked them to write. Most of them, it may be assumed, would 
have preferred not to be kept within the narrow limits of fifty pages im- 
posed by the editor. This was the price to be paid, however, for producing 
a handy book covering the entire French law, including the law of the 
French Communauté, international law, and philosophy of law. Again, the 
result appears satisfactory. Where the French reader will sometimes appre- 
ciate the tour de force of the writer, the foreign reader will find a clear and 
accurate, if condensed, statement of French law. Every title includes a selec- 
tive bibliography of the subject. An excellent index covers the whole volume. 

The only feeling of regret about this book is that it is written in French, 
while the greatest number of its potential readers should be English- or 
Spanish-speaking peoples. It is to be hoped that the French edition, valuable 
as it is in itself, will be the vehicle which will permit in the near future the 
publication of English and Spanish versions, and also that the success of this 
courageous adventure will induce comparatists in other countries to produce 
comparable achievements in the years to come. They will share the same 
gratitude which all people devoted to a better reciprocal knowledge among 
the various legal systems of the world presently express to Professor René 
David. 


, Tokai 
ANDRE TUNC 


* Professor of Law, University of Paris. 


Kuus, U. Juristische Logik. (2nd revised ed.) Berlin: Springer Verlag, 1958. 

Pp. viii, 164. 

The relationship between logic and jurisprudence, as well as the question 
of practical applications of principles and methods of logic to the theory and 
practice of law, have challenged for ages the imagination of jurists, logicians, 
and philosophers. The challenge is still present and will undoubtedly remain 
with us for some time to come. Thus Klug’s approach in this matter, being 
based on modern rather than classical logic, points the way to a field of 
investigation which has a promising future. Although Klug presents his 
introductory material with the intention to enable the reader even without 
previous training in logic to appreciate the subject, this book could not be 
considered as a substitute for a basic textbook in logic. The main virtue of 
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the book is that it induces the reader to gain an insight into a problem which 
is of utmost practical significance but can be approached only with some 
knowledge of not easily digestible abstract theories. Klug’s work offers an 
excellent means to impart this knowledge to the newcomer who would like 
to take the first plunge into formal logic without first becoming discouraged 
by abstract theories. 

The first part of the book opens with definitions of some basic concepts. 
The most pertinent, juridical logic, is defined as that portion of modern 
formal logic which is amenable to practical applications in jurisprudence. A 
general introductory discussion of the concept of juridical logic is then pre- 
sented along the following lines. Deductive methods in juristic arguments 
have long been practiced, but their development was handicapped because 
of limitations of the natural languages. In dealing with logical relations of a 
complicated structure, expressions in natural languages and rules of conven- 
tional grammar are no longer adequate for operations of reasoning. To over- 
come this difficulty, symbolic expressions and computational methods have 
been developed and successfully applied, originally in mathematics. But there 
is no reason to assume that such methods could not be used also in non- 
mathematical fields, or generally in any field in which ideas are talked about 
in conversational language. Modern or symbolic logic offers a method of 
computational schemes of general applicability. This method employs sym- 
bols, devoid of material content, which display the basic structure of the 
reasoning process. Such method is already widely used with ever-increasing 
momentum in other sciences; it is destined to play an important role in 
jurisprudence as well. 

The second part contains the elementary exposition of the fundamental 
subjects of modern logic: propositional calculus, functional calculus, calculus 
of classes, calculus of relations, and theory of definitions. Although the 
presentation of the rich material covered by these subjects is somewhat con- 
centrated, it offers to the reader a good opportunity to get acquainted with 
these subjects. Some important topics, such as the analysis of truth functions 
through truth tables, are actually rendered with adequate details even for 
the beginner. The value and significance of the entire second part lies in its 
arrangement whereby abstract symbolic expressions are followed by illustra- 
tive examples of applications drawn from the field of law; the very practical 
aspects of the use of logic in law are thus clearly demonstrated. 

The third part presents and analyzes several forms of deductive argu- 
mentation generally used in law. The discussion is quite detailed, based on 
modern developments, and it also contains critical appraisals and comparative 
analyses of classical approaches. All forms are adequately illustrated with 
practical applications to legal problems. The following forms are covered: 
argumentum a simile, argumentum e contrario, argumentum a maiore ad 
minus, argumentum a minore ad maius, argumentum a fortiori, argumentum 
ad absurdum. Not covered are fallacies and contradictions, in connection with 
which the reader is referred to bibliographical notes. The concluding section 
is devoted to arguments of interpretation. These are defined as forms of 
arguments based not on logical operations but on identifying or establishing 
the sources of legal theories or axioms used as starting points for the argu- 
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ments. Klug classifies them in several ways, as, for instance, subjective and 
objective methods of interpretation; the former is based on the will of the 
legislator, the latter on teleological axioms consciously or unconsciously a¢. 
cepted at the time of interpretation. 

The fourth part presents two philosophical issues: the need for axiomati. 
cally systematizing the law, and the role of teleology. In connection with 
axiomatic systematization, Klug remarks that jurisprudence as well as legal 
philosophy is in the same need for and amenable to systematization as any 
other science where such systematization has already been carried out; such 
systematization may be introduced effectively only with the help of modern 
logic, but this does not mean that the significance of modern logic should be 
overemphasized. Modern logic alone is not sufficient, but it is an indispen. 
sably necessary tool. In connection with teleology, Klug considers a formally 
systematized positive law, established with the help of logic, as possessing 
only relative significance. By the rules of logic, such a system is replaceable 
and the legislator is always free to establish any axioms as long as they are 
not in conflict with each other and as long as they are adequate for deducing 
the required legal principles. Teleologically, however, the legislator is bound 
even to the extent of selecting the axioms. The teleological bond ties the 
legislator to an ultimate power which established law as a moral force. We 
are here faced with a functional interlocking of logic and teleology. Klug 
then describes or points out several aspects of the related problems, many of 
which have not yet been fully explored by legal philosophy. 

Rich bibliographical material is cited by Klug throughout the book for 
the purpose of substantiating the various approaches to controversial issues, 
as well as for the purpose of guiding the reader to up-to-date or historically 
relevant reference sources. Actually these bibliographical notes, even if de. 
tached from the text, offer a useful cross section of publications of the past 
decades dealing with the general topic of logic and also with its practical 
applications to law and legal philosophy. This latter group, which includes, 
among others, such more recent works as those of Layman E. Allen, Ilmar 
Tammelo or Karl Engisch, should be of particular significance in legal 
research. 

An appendix containing axioms and rules of the Hilbert-Ackermann 
functional calculus of first order and indices of authors, subjects, and symbols 
conclude the volume. 

Klug’s work should arouse the interest of readers who feel the need for 
simplification of legal language and for systematizing legal concepts, and 
who desire to get acquainted with aspects of practical uses of modern logic 
in the field of law. This interest of jurists is not new, of course, and has 
recently been intensified by a further significant application of logic a 
revealed in the construction and programming of electronic data processing 
equipment. Such equipment is expected to become available in the near 
future for use by law offices and will undoubtedly play an important role in 
relieving practicing lawyers, as well as jurists engaged in research work, from 
such tedious mechanical tasks as literature searching, translating languages, 
and many others. Jurists may soon be required to possess at least a superficial 
understanding of the operation of such equipment. Without some training 
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in the discipline of formal logic it will be difficult to acquire this under- 
sanding. Klug’s work, and similar works already available and—we hope— 
still to be written with the same goal in mind, may become indispensable 
sources of information to every jurist. So far, not too many books have been 
published which treat the subject of formal logic in the special context of 
law, and thus for the time being, Klug’s work remains one of the most 
important in this field. 
NICHOLAS A. VONNEUMAN* 





*Member of D. C. Bar. 


Union INTERNATIONALE DES Avocats. Les Barreaux dans le Monde. Rap- 

porteur Général Werner Kalsbach. Paris: Dalloz et Sirey, 1959. Pp. 593. 

In this first volume (in French and German) of a series of monographs 
devoted to the bar in different countries of the world are presented reports 
from France (192-271 by Ernest Stoeber), Norway (272-307 by Oscar 
Smith), the Netherlands (308-411 by Y. A. Nijgh), Switzerland (412-457 
by Felix Loffler), the United States (458-507 by John S. Leary and John C. 
Cooper), and Yugoslavia (508-565 by Kosta Hadzi and Vladimir Grossman). 
The Preface is signed by Mr. Robert Martin. The Foreword and Introduction 
(2-189) are by Mr. Werner Kalsbach, author of Standesrecht des Rechtsan- 
walts (Cologne, 1956). The volume also contains the International Code of 
Ethics prepared by Messrs. Voute and Hardenberg of the Amsterdam bar 
and adopted by the House of Deputies of the International Bar Association at 
Oslo, on July 25, 1956, in English, French, and German translations. The 
reports follow a comprehensive outline for each country: brief historical 
survey, organization of the bar, rules on admissions, disciplinary proceedings, 
the lawyer’s duties and privileges, the lawyer’s status in the community. 

The early beginning of the different bars make fascinating reading. We 
learn for instance that Les Etablissements de Saint Louis of 1270 had already 
recognized the independence of the lawyer as an indispensable condition of 
the lawyer’s profession and that the Paris bar took the name of “Ordre” des 
Avocats in the first decades of the 14th century because Philippe le Bel had 
created a knighthood, chevalerie és lois to compensate the Jégistes for their 
services in his struggle and arguments with the Pope who claimed spiritual 
and temporal supremacy over the French crown. The chevaliers és lois en- 
joyed the distinctions and privileges of the chevalerie d’armes, the military 
knighthood, and as late as in the second half of the 18th century, Chancellor 
d’Aguesseau praised the self-imposed strict professional discipline observed 
by the lawyers for the sake of the honor and reputation of the Order. 
Some old descriptive appellations—voorspraak, taalman, woordhouder (the 
Netherlands), Fiirsprecher, Amtleute (Switzerland), paratz, pristav (Serbia) 
take the reader into distant medieval townships sharing a civilization, which, 
at least before the Ottoman conquest of Eastern Europe, was basically the 
same as evidenced by the existence in old customary Norwegian (272) or 
Dutch (318) law of provisions similar to those of Dushan’s Code of 1349 in 
Serbia (510). Their replacement by prolocutor (310), advocaat, procureur 
(320), conlocutor, procurator (512), héyesteretts-advokat (276), is just an- 
other illustration of the appearance in the 17th century of a common Euro- 
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pean legal language under the influence of Roman law, taught in the uni. 
versities. The statement (330) that the Dutch bar still looks for precedents 
to Paris, one century and a half after the 1810 Decree of Napoleon restored 
the bar in France (and in the Low Countries), invites reflections on the 
long-range consequences of passing historical events on legal institutions, 
The chapters on the organization of the bar, professional associations, ad. 
missions, disciplinary proceedings, fees, legal aid, etc., are informative and 
many a lawyer not exposed to foreign systems may at first be puzzled by 
practices quite different from those he knows in his own country. The dis. 
tinction between solicitor and barrister (Great Britain), avocat and avoué in 
France, still exists in various degrees in Ireland, Scotland, the Netherlands, 
Italy, Spain, Australia, India, Thailand, Brazil, Peru; in some countries 
membership to the professional organization is a prerequisite for practice in 
the profession (France, Netherlands, etc.) in others it is not (Norway, 
Switzerland) ; in most countries, the organization of the bar and the exercise 
of the profession is governed by law (France, Norway, etc.) but there are 
countries where no statutory law governs the matter (Israel, certain Swiss 
cantons), the basic rules being those established by professional organizations 
(in the United States, 478) ; some countries require bar examinations, and/or, 
a stage before admittance, others not. By themselves, however, these infinite 
variances in organizational provisions do not determine the status of the 
lawyer in a given country. While in communist countries, for example, the 
granting of admissions by the Ministry of Justice is a device for governmental 
control, in Norway it is not, and the Norwegian lawyers enjoy absolute 
independence as in the countries where the bar is “master of its rolls” 
(France, etc.). The same can be said about the privileges and duties pre- 
scribed by statutes, by-laws of professional organizations, and canons of 
ethics: monopoly of consultation and representation, titles, professional cos- 
tumes, immunity for what is said in court, freedom of association, incom- 
patibilities, interdiction to seek clientele, advertising, etc. They differ from 
country to country. But their common raison d’étre is to ensure the one in- 
dispensable condition for the exercise of the profession, the independence 
of the lawyer, which, as Mr. Stoeber notes (228) finds its most endurable 
guarantee in the very conception lawyers themselves have about their pro- 
fession and in the consideration which is given to them by others. Written 
or unwritten, the lawyer’s law has developed through practice and usage with 
time. The lawyers themselves have created the profession. Conscience, dis- 
cipline, dignity have maintained its soul and image through vicissitudes. 
Our century has brought to the bar new challenges and many dangers. 
In the volume under review, they have been examined candidly and thought. 
fully* by all national reporters with one exception. The Yugoslav report is 
written as though the present Yugoslav bar were free. The first reporter, 
Mr. Hadzi, says (528) that “the lawyer is independent in the exercise of his 





1See especially pp. 200, 266-268 for France and pp. 400-410 for the Netherlands. 

The American report notes the trend on specialization (495) in the legal profession 
in the United States but omits the discussion of a collateral aspect of the bar, which, 
although limited, deserves comment. In 1934, Chief Justice Stone was already saying: 
“. . . The successful lawyer of our day more often than not is the proprietor or general 
manager of a new type of factory whose legal product is increasingly the result of mas 
production methods . . . More and more he must look for his rewards to the material 
satisfactions derived from profits as from a successfully conducted business rather than 
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profession” (in a chapter devoted to the rights of the lawyer to appear before 
the courts, write wills, render consultations). Just a few pages down (534) 
we learn, however, that the 1955 Congress of the Lawyers’ Federation unani- 
mously expressed “the wish for the undertaking of a study tending to the 
suppression of the state’s control and the substitution of such control by the 
interest society would take in the life of the bar!” The second reporter, 
Mr. Grosman, says that because of lack of space, etc. and “some subjective 
reasons” he can present only the main features of the new law of 1957 on the 
bar, but adds that the “attentive” (544) reader can obtain a clear idea of the 
situation. Yet no satisfactory picture emerges from his report on the status 
of the Yugoslav lawyer. The evidence offered of “the very important place” 
occupied by the bar in “the new life of the more advanced society” (528), 
is the assurance received by the Lawyers’ Federation that no regulation 
concerning the bar, fees, social security will be published without prior con- 
sultation with the Federation! In the concluding paragraph of the Grosman 
report, the reader is referred to “the manner in which Alexander Rancovitch 
(one of the closest associates of President Tito) has treated the most subtle 
questions in chosen terms,” without being told, however, where he can find 





to intangible and indubitably more durable satisfactions which are to be found in a 
professional service more consciously directed toward the advancement of the public 
interest” (48 Harv. L. Review (1934) 1). Things have worsened in later years at an 
accelerated pace. From a paper presented by Professor Erwin O. Smigel of New York 
University to the August 1958 meeting of the American Sociological Society on The 
Impact of Recruitment on the Organization of the Large Law Firm (25 American Socio- 
logical Review 55-66, February 1960) we cite the following data: Among the larger 
law firms, 21 in New York City and 17 operating in other sections of the country 
employ between 50 and 125 lawyers each. In 1949, only five of the seventeen could 
have boasted of 50 or more lawyers. The large law offices have “an inflated idea of 
what they want.” They are looking for “well rounded men who are law review,” have 
pleasing personalities, are from the “right” schools, with the “right” social backgrounds, 
have a “cleancut” appearance and are endowed with tremendous stamina. The increasing 
competition for these elitists leads first to the use of various image-making techniques 
(promotional notices sent to law schools, etc.) by which the firms sell the idea of prac- 
ting in large organizations by allaying the fears reluctant recruits may have about 
being forced to specialize before receiving proper general training; second to elaborate 
systems of recruitment for the estimated 300 to 400 candidates seen by large firms dur- 
ing the year. One law office assigns for the purpose fourteen partners, three different 
ones each day, to screen applicants. If favorably passed by two or more partners, the 
applicant obtains a final interview with the senior hiring partner, who sees all candi- 
dates and compares them. Professor Smigel remarks that the increased bureaucratiza- 
tion of the larger law firms is indicated also by the development of formal rules, formal 
stratification, and the formalization of training duties. He foresees that “the law firms 
soon may be facing another and perhaps more important problem growing out of the 
need for further bureaucratic procedure at the cost of a less professional staff.” 

Next to our submergence under the no longer manageable yearly crops of judicial 
decisions and statutory provisions (cf. 56 Mich. L. Rev. (1958) 398 and references 
therein) the trend represented by the bureaucratization of the large firms may be 
another serious threat to American law. Whatever might have been the changes brought 
about by the incessant march of time, law remains Celsus’ ars boni et equi. The realiza- 
tion of justice in human affairs demands that the lawyers retain the keenest sensitivity 
to injustice, great or small, and continue their traditional role as representatives and 
interpreters of their communities. No free country today can afford to see so many of 
its best lawyers taken away from the over-all struggle for the improvement of the legal 
order—“the primary condition of modern civilization and of all we hold dear” (Yntema, 
= Mich. L. Rev. (1950) 928). Specialists are needed but humanists and chevaliers és 
os too. 
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Rancovitch’s text. The truth is that after 1946 the Yugoslav bar had not 
regained its independence® and that the new law of 1957 has tightened even 
more the control of the State* by imposing upon the Chamber of Lawyers 
of each one of the federated republics and of the Province of Vojvodina g 
management (the Council) composed in its majority by persons who are 
not lawyers (550). The lack of candor of the Yugoslav reports is mos 
regrettable. 

Following the example of the Soviet Union, the other countries of the 
Soviet bloc denounced the pre-war bars as strongholds of bourgeois reaction. 
ism and interests and declared—some of them more loudly than others—that 
the only lawyers to be tolerated will be those willing to promote “socialist 
legality.” Yugoslavia did not repudiate the pre-war bar* and, formally at 
least, the first law of December 12, 1946 “suggested a free organization of 
the bar.”* In their reports in the volume under review, the representatives of 
the Yugoslav bar had the opportunity of a frank discussion of the problems 
of the profession in a communist regime in an international forum, or, if this 
was not possible, they could have examined those conceptions and practices 
which make their bar better or freer than that of the Soviet Union and the 
other East European countries under communist regimes. Unfortunately, 
Messrs. Hadzi and Grosman have preferred the deceptive techniques of the 
double talk by which we are told that since the fourth plenary session of the 
Central Committee of the Party “the Yugoslav lawyer has a good and strong 
position” (534) because . . . he has been admitted to social security! 

It is disappointing that in his Introduction (2-189) Mr. Kalsbach has not 
commented upon the Yugoslav reports, more specifically calling to the 
readers’ attention that his summation regarding the common principles gov- 
erning the bar in the other reports, did not apply to the Yugoslav reports. 
No doubt that for a scholar and a lawyer it must have been thrilling to 
co-ordinate (cf. Avant-Propos p. XII) countries from so many legal systems: 
Roman (France), Common-law (USA), Germanic (Switzerland), Scan- 
dinavian (Norway), Romano-Germanic (the Netherlands), and Commu- 
nist (Yugoslavia) and to conclude that “the essence of the legal profession 
is the defense of the law,” that “the lawyer cannot be subjected to any other 
imperative but that of the law,” and that “the freedom (of the profession) 
cannot be limited but by the voluntary acceptance by the lawyer of the rules 
of the law and of the principles of his profession.” But, is it so in Yugoslavia’ 
Mr. Grosman is certainly much more equivocal than Mr. Kalsbach when he 
says: “an attorney should chiefly be concerned with the rights and interests 
of his client, but, at the same time, equally take into account the interests of 
the community, its Socialist features and its Socialist development.”® 

In a study like the one undertaken by Union Internationale des Avocats 
there is room neither for oversight nor for complacency. 

G. M. RAZI* 


? See Historical Part 508 et seq. especially 512. 

8 Cf. Gjupanovich “Attorneys in Yugoslavia,” Highlights of Current Legislation and 
Activities in Mid-Europe, Library of Congress, No. 12 (Dec. 1958) 411-419. 

* Cf. Hadzi report p. 512. 

5 Highlights, supra, vol. III Nos. 5-6, p. 165. 

® Yugoslovenka Advokatura, 1954, No. 1, p. 1 cited by Gjupanovich, supra note 3. 
* Member of the D. C. Bar. 
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The American Series of Foreign Penal Codes: Vol. 1. The French Penal 
Code; Vol. 2. The Korean Criminal Code. (G.O. W. Mueller, ed.) South 
Hackensack, N.J.: Fred B. Rothman & Co., London: Sweet and Maxwell 
Ltd., 1960. Pp. xviii, 158; x, 145. 

Le Code Pénal de ! Empire d’Ethiopie (du 23 Juillet 1957). Introduction by 
Jean Graven. Paris: Centre Frangais de Droit Comparé, 1959. Pp. 272. 
The first two volumes initiate a projected series of English translations of 

the major penal codes of the world, intended for the use of members of the 

practicing and teaching profession to whom the original language materials 
are inaccessible. The editor-in-chief, Professor Gerhard O. W. Mueller of 

New York University Law School, suggests in his foreword to the first 

volume that translations of codes of criminal procedure will follow, and 

perhaps in time a separate series of commentaries and annotations to the 

codes. If the first two volumes are representative, the end result will be a 

series of great value, particularly to those who do not happen to have a 

library for comparative research at hand or who cannot read the original 

language in which the particular code was drafted. 

Each volume contains a brief preface by Professor Mueller and an intro- 
duction to the code by an acknowledged criminal law scholar of the country 
concerned. The history and underlying theory of the French code are very 
helpfully set forth by M. Marc Ancel, Justice of the French Supreme Court 
and Director of the Criminal Law Section of the Paris Institute of Com- 
parative Law. The Korean volume contains a comparative study of Korean, 
German, Japanese, and American Criminal law by Dean Paul K. Ryu of the 
Faculty of Law, Seoul National University. 

The translations which follow are the product of the labors of men who 
know both languages and both legal systems, and are therefore in literate, 
readable and technically accurate English, a refreshing contrast to some 
translation efforts of the past. The French translation is by M. Jean F. 
Moreau, a Research Associate in Law at Harvard University, in co-operation 
with Professor Mueller; the Korean translation is by Dean Ryu. 

The one drawback to the series is the lack of an index in each volume. 
Though there is a table of contents which sets out the major subdivisions of 
the code, there is no convenient way by which individual topics can be located. 
This will create some measure of inconvenience to a comparatist who wishes 
to gather data on a particular point, and who cannot be sure that the organiza- 
tion of the code or codes with which he is familiar will characterize the 
unfamiliar code which he is investigating. This will also make it somewhat 
difficult to use the series as a whole, unless, of course, some comprehensive 
index is planned in a later volume. Nevertheless, this question aside, the series 
bids fair to be an excellent one which will take its place beside the French 
and German translation projects now in progress. 

The third volume contains the French text of the Ethiopian Penal Code 
which has been in effect since May 5, 1958. Though the text has been officially 
published in both Amharic and English, it is not too readily accessible to 
interested readers, and therefore a commercially published edition is welcome. 
In addition, the Code is primarily the work of M. Jean Graven, Dean of the 
Faculty of Law of Geneva University and President of the Geneva Court 
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of Cassation, who drafted it in French. Though the French text is unofficial, 
M. Graven states “it will (because it is the original text) constitute the 
authentic text in case of doubt or of conflicting translations.”* The new 
code is comprehensive, modern, and worthy of close study by persons jn. 
terested in the advance of penal theory in developing nations. The authentic 
French text facilitates such study, as do the comprehensive table of contents 
and index. 

The volume also contains an illuminating introduction to the Code by 
M. Graven. In this he discusses the traditional Fetha Negast, or Laws of 
the Kings, and its origins in Coptic Christianity, the first Ethiopian Penal 
Code of 1930, its supplementation by various royal proclamations, the royal 
order which brought about the drafting of the new Code, and the chief goals 
and salient features of the new law.? In light of M. Graven’s treatment it can 
no longer be maintained that traditional Ethiopian law was primitive and 
barbaric, since many of the ideas still preserved in the new Code from the 
earlier periods were enlightened then and are so now.® The new Code would 
appear to be an unusual blending of a basically sound indigenous system of 
customary law with the best which European theories of criminal legislation 
can offer. The introduction and the text of the Code together form a volume 
which should be on the shelves of anyone interested in comparative crim- 
inal law. 

B. J. GEORGE, JR.* 


1 United Nations International Review of Criminal Policy (ST/SOA/Ser.M/12) 210 
(July, 1957). 

2 English speaking readers will find helpful on the latter point M. Doyen’s summary 
in the Review, note 1 above. Brief discussion in English on the 1930 Code may be 
found in Nathan Marein, The Judicial System and The Laws of Ethiopia 130-139 
(1951) and The Ethiopian Empire Federation and Laws 180-190 (1954). 

3 This statement of course must be made without knowledge of by whom and in 
what manner these code provisions are and have been administered. 

* Professor of Law, University of Michigan. 


Hazarp, J. N. Settling Disputes in Soviet Society. The Formative Years of 
Legal Institutions. New York: Columbia University Press, 1960. Pp. ix, 534. 
Professor Hazard gave us a very important book. 

For various reasons, the task which he undertook has attracted little atten- 
tion of scholars both abroad and in the Soviet Union. Foreign observers have 
seen the beginnings of the Soviet state and of the judicial system in the 
doings of the revolutionary tribunals and of the Cheka. Soviet scholars 
refrained from dealing with the other aspects of the early period of Soviet 
administration of justice for a different set of reasons. 

In the measure as Stalin’s power grew, much of what was done and said 
by leading Soviet lawyers in the initial years of the Soviet regime became 
heretical and treasonable, and led to the liquidation of those who lived to 
the moment when his personal dictatorship became supreme. The advent 
of Stalin and his regime was predicated on the repudiation of a great 
deal of all that constituted the intellectual yeast of the legal activities of those 
days. The result was that Soviet lawyers were unable to give to the outside 
world a critical analysis of the beginnings of the Soviet institutions and of 
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the Soviet legal system, thus depriving the foreign observer of a reliable 
guide into the understanding of the laws of their country. 

All this combined to make Soviet legal studies dealing with the early years 
of the revolutionary regime in Russia a thankless and difficult task, and the 
realization of these difficulties adds importance to the efforts of foreign 
scholars who have undertaken independent study of the Soviet legal system 
and of its origins. 

Professor Hazard’s book filled successfully an important gap in the study 
of Soviet law. Its primary objective is to cover the years from the inception 
of the Soviet order in Russia to the year 1925, when Soviet judiciary, includ- 
ing its adjunct parts, the procuracy and the bar, had assumed its final shape. 
This process and the origin of specific features of the Soviet legal system, 
including the study of forces which shaped Soviet courts and Soviet law are 
dealt with, leaving aside the revolutionary courts and police repression of 
political opposition. These aspects are touched upon insofar only as they 
have a bearing upon the emergence of the unified legal system in the Soviet 
Union. 

The book contains two parts, each characterized by a method of its own. 
First, six chapters describe the growth of the Soviet judicial system in its 
various stages treated as a whole. The author is concerned with the shape of 
the courts and the growth of the judicial system of the Soviet Union in the 
first place as it was paralleled by the conflict of ideas and needs of life. 
Changing conditions and new situations, the sobering effect of daily routine 
have forced Soviet leadership to modify the original plans, to compromise 
their convictions, and to replace doctrine with a pragmatical approach. By 
1925, the end product bore little resemblance to the original ideas which 
inspired the architects of the Soviet administration of justice, and one may 
question, along with the author, the wisdom of what has been substituted, 
and the originality of the ultimate solutions. 

In the second part of the book the perspective is changed and various 
institutions, which hitherto were treated in relation to the main theme of the 
study, come under a monographic scrutiny. Procuracy, the bar, and various 
aspects of Soviet judicial procedure are dealt with in detail in order to sup- 
plement the general description contained in the first part. We see now the 
entire mechanism of Soviet administration of justice from a different angle. 

In the final chapter Professor Hazard summarizes the process which pro- 
duced Soviet courts in a formula which stresses the simplicity of the original 
design and the complexity and formality of the end product. 

When the Soviet revolution had completed the destruction of the Russian 
courts and the legal system of the tsarist regime its leaders had no definite 
plans for the new order of things. There was a good deal of theoretical 
thinking on the subject of state, courts, and law, both in Marx’s writings and 
Lenin’s State and Revolution, but little of it could provide practical guidance 
in revolutionary state building. Proceeding from doctrinal positions, Soviet 
leaders conceived a system of simple popular courts, which had no relation 
to the actual tasks they were supposed to tackle. What followed was the 
result of this basic miscalculation. 

According to the original plans, the courts would reflect the wisdom of 
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the popular mind, without centralized direction from any quarter and in 
any form. But already in the period of the economic reconstruction a uniform 
application of the law was called for, as well as a uniform set of judicial pro. 
cedural rules, and professional assistance, which led to the revival of the 
procuracy and the bar. Procuracy promptly assumed the functions of the 
tsarist system for the prosecution of crimes and the supervision and control 
of public life in Russia in the best manner of the original absolutistic tradi- 
tion of the pre-1864 vintage, with all its repulsive aspects, only in a much 
more efficient manner and on a far broader scale. 

This trend towards centralization was further strengthened by the program 
of the economic transformation of Russia into a modern industrial society 
which called for a total mobilization of economic resources and the total 
mobilization of the moral support for the plan of all strata of the population. 
This in turn led to the suppression of political and ideological opposition, 
In this situation the condition of the Soviet courts was such that Stalin could 
use Soviet administration of justice and the Soviet legal system to his own 
ends practically without opposition. This also involved extinction of all inde- 
pendent thinking in the circles of Soviet legal scholars. He and his lieutenant 
Vyshinski have finally condemned the original ideas and plans for the judicial 
system in revolutionary Russia as heretical in terms of Marxist orthodoxy 
and hostile to the interests of the revolution. 

In final analysis, Stalin’s tyranny and Vyshinski’s legal ideas were the 
most important reasons which prevented Soviet law from reaching any 
standard of perfection and refinement, that would qualify it as a law of a 
civilized society. As Soviet courts and Soviet law were forced to support 
unreservedly the dictatorial regime, they remained crude and primitive, and 
as time went by became even more so. Soviet legal systems had no influence 
on the operation of the Soviet state, as it was not conceived as a barrier to the 
arbitrary power of the government, or as a body of rules to balance the needs 
of the collectivity with respect for individual rights. 

Now that Stalin’s era is over, much of what was thought and discussed 
in the initial years of the Soviet legal system is again debated and pondered 
upon. The Soviet legal system is again in a critical stage of its development, 
and as Soviet lawyers are engaged in shaping new laws and new codes, the 
ideas originated in the initial years of the socialist state are again important 
for the understanding of Soviet reality. Professor Hazard’s book has added 
another perspective for the understanding of the current Soviet situation. 


KAZIMIERZ GRZYBOWSKI* 


* Edson R. Sunderland Senior Research Fellow, University of Michigan Law School. 


Jessup, Pu. C. The Use of International Law. Eighth Series of the Thomas M. 
Cooley Lectures. Ann Arbor: The University of Michigan Law School, 
1959. Pp. ix, 164. 

In this series of five lectures at the University of Michigan Law School in 
1958, the eminent internationalist addresses himself to young law students in 
order to convince them of the utility of international law in the modern 
world. He tries to show that in their own well-understood interest, it would 
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be worthwhile for them to extend their studies also into this field. In the 
United States the basic situation in the teaching of international law seems 
to be the same as in the Federal Republic of Germany. Neither here nor there 
do any ironclad curricula for law students exist, and the semi-official standards 
set by the obligatory topics of examinations also tend to neglect international 
law. Hence, there exists a problem of “selling” international law to the cus- 
tomer, that we do not find in countries like Austria, France, and Switzerland, 
where rigid curricula force all law students to take international law courses. 
The lectures by Professor Jessup aim to “sell” international law and represent 
an excellent sales talk. Judging from the arguments adduced by Jessup, the 
task of the salesman seems to be harder in the United States than in Germany. 
Here, during the last decades, lawyers in general practice had to argue so 
many cases involving international law aspects, that it will not be too hard 
to convince students that a course on this subject may be useful even if they 
do not aim to enter into the foreign affairs department. Another objection to 
the study of international law appears weightier. On both sides of the ocean, 
the so-called “realists” despairingly allege that there is no use to rely on 
international law. According to them, the international community is not 
governed under any rule of law but by a stark show of naked power and 
self-interest. This is the main argument Jessup finds himself up against, 
and again, his task appears harder than that of his colleagues in Germany. 
No doubt, cynical realists of the sort described by him may be found also in 
Europe, but such “realism” does not enjoy the same alluring prestige as it 
apparently does in the United States. In Europe, too, some people maintain 
that international law is dead, that any reliance on international law brands 
you as some sort of a befuddled obscurantist, while really progressive and 
nonconformist minds will not stoop even to consider it. I doubt, however, 
whether this opinion would prevail in the highest law courts. Yet, Jessup 
seems to suggest that the mood of the present majority of the United States 
Supreme Court does not seem to be too far from such views although they 
would express them only by implication. This seems all the more regrettable 
asa good number of modern constitutions (e.g., of Austria, Germany, and 
Italy) have embodied the rule “international law is part of the law of the 
land” with the explicit intention of following the example given by United 
States legal thought. People in Europe may be a little more hesitant to throw 
international law into the dustbin. Too many people still remember cases, 
when a courageous civilian invoking rules of international law struck a 
responsive note in an enemy soldier and succeeded in warding off the worst 
from himself or others. Of course, realists will point to the all too many other 
cases where such steps were of no avail, but modest as these results may have 
been, they alone would already justify taking international law seriously. 
Jessup too favors a modest approach. It would be overtaxing international 
law if we would test it only by its present inability to decide by judicial means 
the great political conflicts opposing the two World Powers. We all ought 
to intensify our efforts to achieve the rule of law, at least in the smaller circle 
of countries sharing more or less common beliefs, in the hope that observance 
of the rule of law will spread from there. Such an attitude would not imply 
that communist states could or would consider themselves completely un- 
fettered by international law even now, although they would admittedly not 
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be ready to accept some rules like compulsory adjudication of disputes. Jessup 
rightly regrets that the United States record in this respect is not so good 
as would serve the well-understood long-term interests of the United States, 
In a world order, having widely outlawed the use of force in self-help, reliance 
on the law is no longer the shield of the weak and humble only, but also the 
only protection of the great against violations of rights which smaller states 
may indulge in, impudently relying on this outlawry of the use of force, 
Jessup thus rightly criticizes the Connally Amendment showing especially 
how it will turn against United States interests where the United States 
would appear as plaintiff. On the other hand, he answers the “realists’” 
argument that there could be no law without a hard and fast possibility to 
drag a lawbreaker to the court and to jail by reference to the fact that in 
domestic law, too, labor disputes and intercartel feuds are more often “ad. 
justed” than settled by the courts. 

Jessup then enlarges on the respective roles of national and international 
courts in finding and determining international law. He rightly regrets the 
attitude of United States courts to determine the question of immunity of a 
foreign state or diplomat on the strength of a certificate by the State Depart- 
ment issued often without having given both sides a chance to be heard. It 
may be interesting to mention in this Journal devoted to comparative law, 
how this same problem is solved in Austria. There, courts are free to evaluate 
these facts if they care to do so—and they usually avail themselves of this 
opportunity. Should a court, however, entertain doubts in this respect it may 
request a certificate of the Ministry of Foreign Affairs. A certificate issued 
upon such request (and only then) will be binding on the court. It seems, 
however, that in Austria too, such certificates will be issued without adequate 
hearing of the interested parties. The Austrian Administrative Court recently 
rejected a plea by such a party to annul such a certificate, alluding, however, 
to a possibility of testing the constitutionality of this state of affairs.’ 

Finally, Jessup addresses himself to another group of critics of international 
law. These are the physicists and other scientists, who accuse international 
law of lagging sadly behind their own achievements and to have therefore 
been unable to create rules which would have avoided the dangers to peace 
which their discoveries created. Here Jessup pleads fervently for closer 
collaboration between these various sciences and for abandoning a policy of 
secrecy towards the lawyers. He rightly points to the fallacy of basing any 
country’s policies on a pre-eminence in day-to-day achievements, which, as 
likely as not, may be subject to change. 

These lectures give a frank appraisal of the present possibilities and 
limitations of international law. They will no doubt win new converts and 
not only among students. They give ample food for thought also to those, 
who in one way or another are in position to apply international law. We 
may hope that the convincing arguments put forward by the author may 
have left some impressions also in these circles. They would then have helped 
directly to further the cause dear to the author as well as to all other teachers 
of international law—the maintenance of peace under law. 


IGNAZ SEIDL-HOHENVELDERN* 


1 Decision of March 27, 1958, Off. Coll. Nr. 4615 (A) =Clunet 1959, p. 834. 
* Professor of Law, University of Saarbriicken. 
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Progen, P. O. (Ed.). Legal Problems of International Trade. Urbana: Uni- 

versity of Illinois Press, 1959. Pp. xx, 453. 

The opening of the new St. Lawrence Seaway was the occasion for editing 
the present collection of essays into a “Guidebook for the Lawyer, Banker 
and Businessman in the New St. Lawrence Seaway Era.” As a matter of fact, 
the number of articles dealing directly with the St. Lawrence Seaway or other 
maritime matters is rather small. 

Mr. Mayer informs us of the geographical situation, history, and develop- 
ment plans of the Port of Chicago. Messrs. Cohen and Nadeau discuss the 
legal background of the creation of the St. Lawrence Seaway, touching some 
interesting points of international river law as well as problems of federal v. 
state jurisdiction in respect to the power plants created as a by-product 
(although by no means a negligible one) of the building of the Seaway. 
Mr. Murphy draws a drastic picture of the truly murderous situation existing 
until recently on the New York water front and of the countermeasures since 
taken. Mr. Skehan analyzes the functions of the New York Port Authority, 
created to exercise uniform jurisdiction over an area, which, although a single 
port, is divided between two states. Mr. Bradley gives a summary introduc- 
tion to admiralty and maritime law. Mr. Dillon sets forth the official United 
States policy to encourage foreign trade and private investments, which is 
rather severely criticized by Gardner. I agree with him that aid is here to 
stay—such aid will be expected not only from the United States but also from 
other comparatively well-to-do countries. It is a fallacy to consider aid just as 
a unique emergency effort. I doubt, however, whether it is really wise to 
grant priority in aid to non-committed countries rather than to Allies of the 
Western World. From such a reversal of policy some such Allies would 
draw the conclusion that it would be a paying proposition to defect from the 
Western camp—and at that paying even in terms of United States aid—let 
alone the Soviet aid to be anticipated moreover in such a contingency. 
Gardner is right when he says that any giving of aid implies a certain amount 
of intervention into the domestic affairs of the receiving country and that 
such influence should be judiciously employed to improve such country’s 
domestic situation not only in the economic, but also in the social and political 
field. However, these postulates have been followed now and again by certain 
United States agencies administering foreign aid—and what monstrous 
blunders have not been committed in this respect! Not a few communist 
chiefs or steadfast communist allies have got their financial start from United 
States aid funds “in order to promote a liberal opposition and thus to assimi- 
late the political pattern of the country concerned to the American way of 
life.” Even advice or action which will really be for the good of the country 
concerned will smack of United States intervention. It is true that this odium 
could be avoided if United States aid were given indirectly i.e., by means of 
some international organization. According to Gardner, the United States 
would in the long run benefit from an improvement of the situation in those 
countries, even if it would renounce the short-term profit of accrued prestige 
resulting from direct aid. However, this theory does not quite take care of 
the facts of life of aid distribution by international organizations. As likely 
as not, the aid will be distributed through local government channels as 
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handouts allegedly coming from that government to its loyal followers 
bolstering exclusively the prestige of the government concerned. Even if the 
United States would ensure that the aid would be distributed directly by 
the organization concerned, the Soviet bloc will be sure to insist on “equi- 
table geographical distribution” of the posts concerned and United States aid 
would be used by officials of such organization to win friends and influence 
people for the USSR. Gardner’s suggestion that a “set of principles” be estab. 
lished to determine the rights and duties of private foreign investors is already 
being met by the efforts in this respect of ILA and IBA. Lastly, Gardner 
attacks United States tariff policies. According to him, it would be cheaper 
to subsidize the relatively few United States producers and workers directly 
injured by a lowering of tariffs than to maintain the tariffs at the present 
high level, thus contributing to economic distress in overseas areas, which 
then will have to be counterbalanced by United States aid. He castigates 
especially the spurious argument, that certain tariffs will have to stay at the 
present high level in order to protect United ‘States industries essential for 
United States defense (e.g., those producing dehydrated garlic). 

Baker and Moyer discuss general technical aspects of foreign trade. Details 
are dealt with in articles by Schmidt (licensing patents etc. abroad) Strong 
(protection against devaluation) and Domke (Arbitration). Miller contrib- 
utes a study on the letter of credit. Gooder and Wimmer give valuable advice 
on the choice of the modalities under which American investments should 
be made abroad, so as to profit as much as possible from the tax laws of the 
United States as well as of the other country concerned. Gordon deals exclu- 
sively with the United States taxation of foreign income, opposing the idea 
of granting further tax incentives to investment abroad. According to him, 
the tax loss involved would not be counterbalanced by the effect of the 
additional investments to be expected as the result of such measures. Thomp- 
son explains the United States system of taxation for the benefit of foreign 
investors intending to invest in the United States. The part of his article 
headed “xenophobia” makes amusing reading. His list of “do’s” and “don’t’s” 
which the foreign investor should observe in order to overcome the intrigues 
of his American competitors and the mistrust and prejudice of the citizens 
of the United States in general could be drafted, word for word, by an 
Arabian or South-American official for the benefit and encouragement of 
would-be United States investors. 

Waugh and Townsend describe the history and functions of the Export- 
Import Bank of Washington. Birnberg discusses the economic aspects of 
contemporary, international monetary problems, while Metzger deals with 
their legal implications. I would hesitate to sustain—as he does—that prior 
to World War II no country considered the imposition of currency controls 
as contrary to international law, although everybody held such controls to be 
“wicked.” I know of at least one Swiss decision stressing the illegality of such 
steps under international law.’ Metzger’s view that the pension claim in 
Perutz v. Bohemian Discount Bank in Liquidation, 304 N.Y. 533, 110 NE. 
2d 6 (1953), was no proper exchange contract at all and hence should not 
have been dealt with pursuant to Art. VIII §2 (b) of the IMF Articles of 


1 Swiss Federal Tribunal, Decision of November 20, 1939, Schweizerische Bundesan- 
waltschaft v. Bodmer, BGE 65 I (1939) 330, 334. 
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Agreement will be supported by quite a large number of authors but will be 
violently rejected by the Fund. Metzger’s doubts whether Art. VIII §2 (b) 
is capable of changing existing conflict rules should, according to the Fund, be 
dispelled by its “interpretation” answering this question in the affirmative. 
However, some doubts may be permitted whether this “interpretation” is 
really covered by the wording of the Article concerned.’ Be that as this may 
be, the “interpretation” has not been followed in this respect in some recent 
cases.° 

Looper gives a survey of the problems involved in regional commercial 
organizations, especially in Europe. He is not the only one of the contributors 
stressing the importance of the Common Market created by EEC for the 
United States. His doubts in respect to the workability of EFTA may explain 
the distinct coolness shown to this organization by the planners of United 
States policy. 

Fugate raises another subject of bitter controversy. He firmly believes that 
United States antitrust policies are not only good for the United States but 
should also be accepted abroad. A country like Switzerland, which, like the 
United States, may claim to be a “free economy” country would hardly be 
willing to subscribe to such views. Fugate is in favor of even stricter applica- 
tion of the United States antitrust laws. He seems to regret the moderation 
shown by some United States judges who have given account to the fact, 
that foreign governments prohibited the export of certain documents kept in 
the country concerned for production before a United States cqurt and that 
certain acts ordered by United States courts in antitrust cases would expose 
the defendant complying with such order to breach of contract suits abroad. 
It may be quite true that “State A can order a person, who is subject to its 
judicial jurisdiction to do an act in another State”—even if such act is illegal 
there. State A may even punish such person for failing to obey such order. 
But State A could not expect—as was suggested in the Attorney General’s 
Antitrust Committee report—that the other State concerned would thereupon 
refrain from punishing what it deems to be an illegal act (although ordered 
by a United States Court). 

Kelso contributes a useful checklist of legal problems in considering 
foreign investments and Carleton a selected bibliography. 


IGNAZ SEIDL-HOHENVELDERN* 


* Seidl-Hohenveldern, “Probleme der Anerkennung auslandischer Devisenbewirtschaf- 
tungsmassnahmen,” Oster. Zeitschrift f. off. Recht, VIII (1957) p. 98. Idem, “L’ordre 
public international et la fraude 4 la loi,’ Mélanges en honneur de J. Maury. 

* Trib. Civ. Seine, December 23, 1957, Veuve Moogen c. Epoux von Reichert, Clunet 
1958, p. 1050. Austrian Supreme Court, July 2, 1958, JBI 1959, p. 73, Clunet 1959, p. 869. 
* Professor of Law, University of Saarbriicken. 











Book Notices 








Mast, A. Les Pays du Benelux. Vol. 1V 
of the series “Comment ils sont 
gouvernés,” Collection sous la Direc- 
tion de Georges Burdeau. Paris: Lib- 
rairie Générale de Droit et de Juris- 
prudence, 1960. Pp. 368. 


This volume is the fourth in the 
series “How they are governed.” + 
In this book, Professor André Mast 
of the Faculty of Law of the Uni- 
versity of Ghent (Belgium), who has 
done work in the field of Belgian 
constitutional law,” gives a survey of 
the public law of Belgium, the 
Netherlands, and Luxembourg. Al- 
though implied in the title of the 
book, the author does not touch, ex- 
cept peripherally, on the question of 
the Benelux Economic Union. 

In an introductory chapter (pp. 9- 
27), the author gives an account of 
the history of Benelux economic re- 
lations—more fully treated in the 
1948 work by E. Hylkema *—and 
gives in some detail one of the first 
accounts of the treaty instituting the 
Benelux Economic Union of Feb- 
ruary 3, 1958. He emphasizes that 
Benelux is a customs union designed 
to bring about an economic union, 
that it is an economic concept with- 
out political implications (pp. 26- 
27). Although beyond the stated 
scope of the chapter, the author 





1 The other works in this series are (1) 
Les Etats-Unis, by A. Tunc; (II) Le Pou- 
voir Soviétique, by H. Chambre; (III) 
La Suisse, by Gignoux. In preparation are 
(V) L’Italie, by Maranini; (VI) L’Espagne, 
by Meyriat; and (VII) La Chine Populaire, 
by Chesneaux. 

2 Cf. his work, Overzicht van het Grond- 
wettelijk Recht, Vol. I (1952), Vol. II 
(1953, 2d Ed.). 

3 Bénélux, le chemin vers l’unité écono- 
mique. Paris: 1948. 


might have profitably devoted some 
discussion at this point to the relation 
between the Benelux Economic 
Union and the European Economic 
Community (Common Market) in 
addition to the mere reference to 
Article 233 of the E.E.C. Treaty 
(p. 24). This provision affirms that 
the E.E.C. Treaty shall not be an 
“obstacle to the existence . . . of re- 
gional unions . . . [among the Bene- 
lux countries], in so far as the objec- 
tives of these unions are not achieved 
by application of this Treaty.” Yet, 
obviously many questions concerning 
the impact of the E.E.C. on the 
Benelux union remain unanswered: 
for example, to what extent will the 
E.E.C. institutions deal directly with 
the Benelux Union as a bloc rather 
than consider and deal individually 
with the three countries. 

The main part of the book is de- 
voted to the public law of Belgium, 
the Netherlands, and Luxembourg, 
of which especially the Belgian sec- 
tion is of almost encyclopedic detail. 
In each part, economic, demographic, 
and political facts are given at the 
outset, followed by a the ough dis- 
cussion of public law institutions. 
In the latter a comparative approach 
is often followed. Careful attention 
is given to facets peculiar to the legal 
systems. Thus, the discussion points 
out the transition in Belgian public 
law, based on the evolution of uni- 
versal suffrage in the twentieth cen- 
tury, from a doctrine of balance of 
powers to one of primacy of legis- 
lative power over the other branches 
of the government. This theory, as 
the mainspring of Belgian constitu- 
tional life, enables the legislature to 
go beyond a constitutional authoriza- 
tion; this is illustrated by, for in- 
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stance, the problems raised by the 
European Coal and Steel Community 
and Common Market Treaties and 
by the abortive Defense Community 
(p. 79). A concomitant of a theory 
of legislative primacy is lack of ju- 
dicial control over legislative acts. 
The Belgian Constitution, therefore, 
in the words of another writer, rep- 
resents little more than an aggregate 
of “maxims of political morality.” 4 
Likewise, the power of the Conseil 
d’Etat of Luxembourg merely ex- 
tends to rendering advisory opinions 
on proposed legislation from the po- 
litical point of view and does not 
amount to judicial control with the 
constitution as a norm (p. 357). An 
interesting aspect of constitutional 
law in the Netherlands is the limited 
power of the First Chamber, in its 
conception perhaps comparable to the 
United States Senate, as evidenced 
by its inability to initiate legislation 
or to modify legislation proposed by 
the Second Chamber. Since its only 
power is to reject en bloc, this power 
is used sparingly (p. 275). 

The discussion of the institutions 
of public law is never divorced from 
its factual setting. Thus, for instance, 
attention is given to the impact of 
the “Flemish Question” on the evolu- 
tion of public law in Belgium (pp. 
46-51). Except that the exclusion of 
material showing the impact of the 
E.E.C. and the two other European 
Communities on the Benelux Union, 
as well as on the three states indi- 
vidually has perhaps unduly limited 
its scope, the book has fully achieved 
its purpose of giving detailed in- 
formation on the public law and 
constitutional structure of the three 
countries and has done so in an 
ample factual setting. The availabil- 
ity of such informative works in Eng- 
lish would be very desirable. 


PETER HAY 


‘Lievens, “The Conseil d’Etat in Bel- 
gium,” 7 Am. J. Comp. L. (1958) 572. 





1960] BOOK NOTICES 747 


O.E.E.C. European Nuctear ENERGY 


Acency. Atomic Law and Adminis- 
tration. Stresa Conference, Part 2. 
The Industrial Challenge of Nuclear 
Energy Ill. Paris: The O.E.E.C. 
European Nuclear Energy Agency, 
1960. Pp. 264. 


The European Organization for 
Economic Co-operation showed its 
interest in implications of atomic 
energy for European economy as 
early as 1955, when its Council of 
Ministers established a special Work- 
ing Group on Nuclear Energy for 
that purpose. As a result of the 
studies and recommendations of this 
Group and its successor, the OEEC 
Steering Committee for Nuclear 
Energy, the European Nuclear En- 
ergy Agency (ENEA) has been 
created by Decision of the OEEC 
Council in December 1957. It en- 
tered into full force on February 1, 
1958, just one month after Euratom 
began its legal existence. 

Even before the ENEA came into 
being, the OEEC had staged con- 
ferences dealing with the “industrial 
challenge of nuclear energy” in West- 
ern Europe. First, a conference was 
held in Paris, second in Amsterdam, 
in April and June 1957 respectively. 
The third conference, already under 
the auspices of the ENEA, took place 
in May 1959, when national experts 
in nuclear economics, finance, and 
law from the OEEC states and Asso- 
ciate Members assembled for discus- 
sions in Stresa. The results of the 
Conference sessions have now been 
published in four Parts, of which 
Part One, Three, and Four are re- 
served to economic and financial as- 
pects of atomic power in general and 
individual national nuclear programs 
in particular, and Part Two to atomic 
legal and administrative questions. 

The Law and Administration vol- 
ume consists, in effect, of two sec- 
tions. In the first portion, papers 
read before the four Panels and dis- 
cussions held subsequently are pre- 
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sented, while the second section, an 
Appendix occupying almost half of 
the publication, reprints “Compara- 
tive Study of Atomic Legislation in 
Europe,” prepared by the ENEA 
Legal Office. As this particular study 
has already been reviewed in this 
Journal, the interested readers are re- 
ferred to Vol. 8 (1959), 532 et seq. 
On the other hand, the topical discus- 
sion in the first part of the book de- 
serves at least a few words. 

There were four Panels instituted 
for inquiries into the selected fields 
of interest to nuclear industries. The 
first group under Professor F. Ippo- 
lito of Italy dealt in general with 
atomic legal problems and the issue 
of state, supranational and interna- 
tional control over atomic activities. 
The second Panel under the chair- 
manship of Mr. W. A. de Haas from 
the RCN (The Netherlands) ex- 
amined communications of informa- 
tion and protection of inventions in 
the nuclear field, while the third 
Panel, presided by the Netherland 
Minister of Justice, Mr. A. D. Belin- 
fante, inquired into the issues of 
third party liability and its insurance. 
The last group with Mr. G. Bauer, 
former Swiss Minister Plenipotenti- 
ary in the Chair, turned to interest- 
ing, though not stricto sensu legal 
and administrative problems of eco- 
nomic organizations, marketing ques- 
tions, and personnel management in 
the atomic field. 

Evidently, it is not quite possible 
to do justice to all the authors and 
participants in the Panels’ sessions. 
Moreover, the obvious objective of 
the Conference was to get a diversi- 
fied picture of atomic legal provisions 
in the selected fields. This resulted in 
an enlightening confrontation of 
several national, supranational, and 
international atomic legal arrange- 
ments, but, at least in some cases, the 
required brevity seems to have 
worked against an adequate treat- 
ment of the issue raised. 

A few rather interesting points 
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were also made in the discussions, as 
for instance: whether or not the 
Euratom Convention on third party 
liability, proposed in addition to the 
OEEC-ENEA Convention, is incon- 
sistent with the latter? Or, whether 
American insurers are “foolhardy” 
when they agree to insure nuclear 
liability on the basis of an “incident” 
rather than “installation”—that js 
what the British insurers prefer. 

In the absence of the Euratom rep. 
resentative on this Panel, it was up 
to the OEEC-ENEA Legal Officer to 
reply to the first problem; not an easy 
task in view of the Six’ double mem- 
bership, in Euratom as well as in the 
OEEC-ENEA. It is therefore no 
wonder that Mr. Weinstein’s answer 
had rather the character of a Delphic 
oracle. The second abovementioned 
issue obviously remained  unan- 
swered, as only the future may vindi- 
cate one or the other opinion. But as 
Mr. Belinfante observed in his closing 
words, the usefulness of the sessions 
was in casting light on problems fac- 
ing the nuclear industries so that 
solutions satisfactory to all parties 
might be found. 

It may also be remarked that the 
sessions reflected the variegated possi- 
bilities for solving atomic legal prob- 
lems in different legal systems. And 
as one of the principal aims of the 
European Nuclear Energy Agency is 
to harmonize the respective atomic 
legal and administrative provisions 
in its member states, it is evident that 
here is a task which still remains to 
be done. 


JAROSLAV G. POLACH 


Dricx, H. Die internationale Zusam- 
menarbeit bei der friedlichen Ver- 
wendung der Atomenergie innerhalb 
Europas. Vol. 30, Dokumente. Ed. 
Forschungsstelle fiir Volkerrecht und 
auslandisches 6ffentliches Recht der 
Universitat Hamburg—Institut fir 
Internationales Recht an der Uni- 
versitat Kiel—Institut fiir Vélker- 
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recht der Universitat Gottingen. 
Frankfurt/Main-Berlin: Alfred Metz- 
ner Verlag, 1959. Pp. 228. 


The present volume of the well- 
known series of “Dokumente” is 
devoted to the international co-opera- 
tion concerning the peaceful utiliza- 
tion of atomic energy within Europe. 
The documents are preceded by an 
introduction of 100 pages giving a 
history of the various efforts towards 
that end undertaken in Europe and 
analyzing the various projects and 
the treaties finally adopted. The com- 
ments on the Euratom Treaty take 
up quite some space, yet, the space 
remained insufficient to develop fully 
any theories on this subject, and 
therefore this part is necessarily less 
satisfactory. The author uses a wide 
interpretation of his terms of refer- 
ence. As far as such documents are 
accessible, the author reproduces and 
comments also documents concern- 
ing peaceful uses of atomic energy in 
Eastern Europe. Moreover, the au- 
thor does not limit himself to discuss 
the various treaties finally concluded 
but also the various proposals by offi- 
cial and non-official bodies (e.g. re- 
spectively by the Council of Europe 
and by the European Federalists) 
having a bearing on this subject, ir- 
respective whether or not they ac- 
tually left visible traces in the treaties 
concerned. The documents are all 
reproduced in German. 


IGNAZ SEIDL-HOHENVELDERN 


Notrenius, G. Die freiwillige Selbst- 
kontrolle der Filmwirtschaft und das 
Zensurverbot des Grundgesetzes. 
Gottingen: Otto Schwartz & Co., 
1958. Pp. 154. 


Every reader of Dr. Noltenius’ 
book, published by the School of Law 
of Gottingen University as Volume 23 
of the well-known Rechtswissen- 
schaftliche Studien, will welcome the 
learned author’s very successful at- 
tempt to describe the efforts of mod- 
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ern Germany to reconcile established 
police privileges of the past with 
modern Anglo-American legalistic 
concepts of boards, self-control, and 
freedom within the frame of—Aorri- 
bile dictu for positivistic continental 
legists—natural law. 

German history is a unique se- 
quence of contradictions and non se- 
quiturs. Thus, it is quite logical that 
the Voluntary Self-control of the 
Film Industry (Freiwillige Selbst- 
kontrolle der Filmwirtschaft, abbr.: 
FSK) originated with the occupa- 
tional forces concentrated in the terri- 
tory of the former German Reich. 
It seems as though the real father 
of the entire idea was Eric Pom- 
mer, then film-officer in the United 
States zone, who had become ac- 
quainted with the American system 
in Hollywood. Pommer’s draft was 
to supplant, eventually, a temporary 
Film Censorship Law (Nr. 60, issued 
Dec. 19, 1947, by the Control Coun- 
cil) that followed the rather notori- 
ous national-socialist LG (Lichtspiel- 
gesetz) of 1934. This LG had estab- 
lished a centralized agency to pre- 
examine (Vorzensur) all scripts and 
to prevent the publication of ma- 
terials contrary to the patriotic spirit. 
This agency was organized according 
to the Fiuhrerprinzip and was thus 
under the immediate command of 
Minister Gobbels. 

It is quite understandable that the 
FSK found its main sponsorship and 
friendliest interest in the American 
zone, since the United States was 
then and still is the principal pro- 
ducer of commercial films. Quite in 
conformity with the American Geist, 
to use the word in a Hegelian sense, 
the Board of (Film) Examiners was 
to be formed of representatives of the 
movie industry, of the State (Ldn- 
der) Ministers of Education, and 
finally, of eminent personalities capa- 
ble of judging the moral, artistic, and 
political value of a film. According 
to that first draft of spring, 1948, the 
chairman and vice chairman of the 
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board were to be appointed by the 
council of the Verband der Filmpro- 
duzenten in agreement with the asso- 
ciations of distributors and theater 
owners, subject to confirmation by 
the Landesregierungen. Each Minis- 
ter of Education of a Land in the 
United States Zone was to appoint a 
member of the Board; the Associa- 
tions of Producers, of Distributors 
and of Theater Owners were to ap- 
point one member each, and the re- 
maining four “eminent” personalities 
were to be appointed by the Chair- 
man of the Control Commission in 
agreement with the chairman of the 
Producers. 

Admission or rejection of films 
were to depend on a majority vote, 
and the right of appeal to the Chair- 
man of the Control Commission was 
reserved. 

The American reader will no 
doubt observe that, with all due re- 
spect to the American spirit of free 
enterprise and loose control by cen- 
tral agencies, the position of the 
German authorities remained strong. 
Also, we must not forget that in 
1948 a German central government 
did not exist, and the Landesregie- 
rungen lived by the good graces of 
the Allied occupational powers. 

As early as February 1948, the 
Landesregierungen filed a_ clever 
counter-motion: chairman and _ vice 
chairman of the Board were to be 
appointed from the candidates of the 
movie producers by the Landesregie- 
rungen assembled in council (Lén- 
derrat). At the joint meeting of 5/6 
May, 1948, the Landesregierungen 
came up with the possibility of using 
the idea—and the slogan so dear to 
the American occupiers—of protect- 
ing youth, i.e. censorship. The film 
producers, distributors, and theater 
owners were ready to compromise, 
and by agreement the Board was to 
consist of a total of 15 members, 8 to 
be appointed by the Filmwirtschaft 
(producers, distributors, theater own- 
ers); of the remaining 7, 3 to be ap- 
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pointed by the Ministers of Educa. 
tion, 1 by the Catholic, 1 by the Prot. 
estant Church, and 2 by the public 
offices for Youth Welfare. The Film. 
wirtschaft was to have the right of 
naming 3 candidates for the chair. 
manship, the other group of 7 (df. 
fentliches Leben), two candidates for 
the vice chairmanship. The entire 
Board had the right of vote, but each 
two Landesregierungen were to have 
a joint right of appeal. In the ex. 
amination of films, the main job of 
the Board, a permanent committee 
of 5, consisting of 3 board members 
from the group Filmwirtschaft, and 
2 from éffentliches Leben, was to 
pass sentence, against which chair- 
man and vice chairman had a right 
of appeal to the Board as such; 
equally so the applicant against a re- 
fusal by the committee. 

This organization and regulation 
had remained intact generally speak- 
ing, despite minor changes, when in 
1951 the Board, enlarged by that 
time, permitted a movie, Die Siin- 
derin, to be shown. The churches 
then chose to leave the Board, since 
they found themselves outvoted and 
disliked the possibility of democracy 
materializing. 

After this step was taken by the 
representatives of religious organiza- 
tions, the Filmwirtschaft, quite aware 
of the influence of NODL and other 
powerful bodies in the United States, 
agreed to absolute parity within the 
Board and the committees, so that 
the Filmwirtschaft on the one hand, 
and the various public bodies to- 
gether with the Bund on the other, 
had an equal number of members 
and votes. In July, 1949, the Ameri- 
can and British authorities ceased 
their own censorship completely. 

Finally organized by the Grund- 
sitze der FSK, revised and edited for 
the last time on March 17, 1955, the 
FSK created agencies and _proce- 
dural laws of the highest cultural and 
legal level. There is the Arbeitsaus- 
schuss as a quasi-court of first in- 
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stance, which compulsorily examines 
every film with the exception of sci- 
entific and educational reels to be 
shown in educational or research in- 
stitutes and films shot by amateurs to 
be shown free of charge before 
private audiences. If no minors are 
admitted to such performances, no 
law would then be violated by show- 
ing pornographic films, since article 
5 of the Grundgesetz abolished all 
censorship except for protection of 
the young; naturally, participants 
could declare that their individual 
honor had been hurt by looking. 
(Recht der persénlichen Ehre art. 5, 
s. 2 GG.) 

The Hauptausschuss functions as 
an appellate court and receives ap- 
peals against the decisions of the 
Arbeitsausschuss. Such appeals are 
granted to persons or firms whose 

lms have been declared inadmissi- 
ble, or by qualified minorities of 
members of the Arbeitsausschuss. If 
a firm or person has moved for an 
appeal, then any reformatio in pejus 
is void. 

Against a decision of the Haupt- 
ausschuss, its outvoted members or 
the rejected party may appeal to the 
Rechtsausschuss, the Supreme Court 
in FSK matters. It consists of learned 
judges and members of law faculties. 

Actually, the issues are restricted 
toa minimum. The FSK may decide 
only whether a film is suitable to be 
shown or not, or whether changes or 
cuts are to be made. As in the United 
States, those distributors, producers, 
or theater owners who do not belong 
to the big organizations represented 
in the FSK are bound by its decisions 
and must conform to them by the 
terms under which they work with 
the larger firms. This contractual en- 
forcement, by means of contractual 
fines and suspensions supervised by a 
special Uberwachungsausschuss, ap- 
pears to be quite effective. 

After a thorough description of the 
present situation, the author gives an 
excellent historical survey of censor- 
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ship in Germany from the era of en- 
lightenment to the end of the Third 
Reich. When he returns to the pres- 
ent era in Western Germany, he 
points out that, in spite of the 
Grundgesetz, the police certainly 
has not lost its power to intervene 
and to forbid or to take control 
whenever public disturbances or vio- 
lations of the rules concerning the 
protection of the young may occur; 
yet the FSK restricts such happenings 
to a minimum and tries to provide 
checks and balances within the realm 
of the film. 

ROBERT RIE 


Uscuaxow N. A. Das Prinzip der Ein- 


stimmigkeit der Grossmdchte in der 
Organisation der Vereinten Na- 
tionen. Transl. by Heinz Wiesner. 
(East)-Berlin: VEB Deutscher Zent- 
ralverlag, 1958. Pp. 156. 


Soviet politics are capable of rapid 
tactical changes without forgetting 
for one moment the ultimate strate- 
gic aim—Soviet domination of the 
universe. Soviet political thought and 
Soviet theories of international law 
follow the party line along its tactical 
meanders. Knowledge of such theo- 
ries may not be as vitally important 
as it is in respect to other countries, 
where such writings not only reflect 
past policies but also influence fu- 
ture policy shaping. It remains none 
the less regrettable that the language 
barrier prevents a more widespread 
knowledge and discussion of Soviet 
writings on international law. Hence, 
we must welcome the opportunity 
that the present Soviet monograph 
on the “Principle of Unanimity of 
the Great Powers within UNO” has 
been translated into German in East 
Berlin. 

As a strictly juridical interpretation 
of the Charter, most of the views of 
the author are admittedly correct. 
The Great Powers did intend to re- 
serve to themselves a right of veto, 
and all subsequent attempts to undo 
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what was done at Yalta and San 
Francisco are either only proposals 
de lege ferenda or at the best, very, 
very daring interpretations of the let- 
ter of the Charter. Uschakow, less 
diplomatically than this reviewer, ob- 
viously speaks of outright violations. 
However, when we take into account 
the explanation given by the author 
to defend the veto to the extreme, we 
must view these facts in another 
light. According to the author, the 
Charter rests on the presumption, 
that there will always exist a good 
understanding among the great pow- 
ers. The Charter cannot afford any 
protection against divergencies of 
opinion, which should arise between 
the great powers, even if such diver- 
gencies should culminate in acts of 
agression. Any changes in the rules 
concerning the veto would not 
change these facts of life. An aggres- 
sion by a great power would lead to 
a general war—Charter or no Char- 
ter (p. 57ff). Contrary to some 
exalted expectations, we have been 
continually living in a state of diver- 
gence of opinion between the great 
powers since 1945. It is a certain com- 
pliment to all these powers that they 
have hitherto shrunk from recourse 
to such ultima ratio. Compared with 
such an alternative a little juggling 
with certain articles of the Charter as 
may have occurred in the case of the 
Uniting for Peace resolution seems a 
very venial sin indeed, even if we 
were to admit that Uschakow’s in- 
dictment of these practices would be 
basically correct. 

The same inconsistency appears 
again in respect to the author’s criti- 
cism concerning the United States at- 
titude in the UN in respect to Red 
China. If the veto powers are vir- 
tually above the law of the Charter— 
and that seems to be implied from 
the author’s enthusiastic defense of 
the veto—why should not the United 
States as one of these powers in- 
dulge in the caprice to pervert the 
spirit of the Charter in this respect, 
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if it suits its policies? The author 
finds the attitude of the USSR per- 
fectly justifiable, when it blocked for 
ten years the access of a number of 
peace-loving Western states into UN 
for no other reason but to obtain an 
aim of Soviet policy, the simultane. 
ous admission of its satellites. What's 
sauce for the goose ought to be sauce 
for the gander. 

It may, of course, be asking too 
much of the author to expect such a 
nonpartisan appraisal of controver- 
sies in which his country is one of the 
leading protagonists. In a brief the 
omission of certain details detrimen- 
tal to your side may or may not be 
good forensic tactics. It seems how- 
ever the duty of the reviewer, to 
turn attention also to such omissions, 
In the historical introduction, the 
author severely attacks Western ap- 
peasement policies before World 
War II as an indirect encouragement 
to aggression, but he does not breathe 
a word of the German-Soviet Non- 
Aggression Pact of 1939 and of the 
Soviet Union’s armed participation 
in the division of Poland, at the end 
of the Polish campaign of 1939. In 
the same vein, the author alludes 
shortly to the role of the UN in the 
settlement of the Suez crisis but 
passes in silence over UN condemna- 
tion of Soviet action in Hungary. 


IGNAZ SEIDL-HOHENVELDERN 


Korowicz M. Introduction to Interna- 
tional Law. Present Conceptions of 
International Law in Theory and 
Practice. The Hague: Martinus Nij- 
hoff, 1959. Pp. 424. 


The present book is the work of an 
eminent Polish scholar, who since 
1953 teaches in the United States. It 
is not a textbook on international 
law. The author aims to confront the 
teachings of leading writers, past and 
present, on the basic problems of 
international law with contemporary 
practice. Thus, he treats the notion 
of international law as such, the vari- 
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ous doctrines on Sovereignty, Do- 
mestic Jurisdiction, Equality and 
other Fundamental Rights of the 
States, Non-Intervention, Interna- 
tional Organisations and Individuals 
as Subjects of International Law, as 
well as Problems of the Protection of 
Minorities and of Human Rights. 

Usually, there is nothing more 
tedious than a review of various doc- 
trines, setting forth that the great A 
said “white” while the not less illus- 
trious B said “black”—but that ac- 
cording to C, the most distinguished 
follower of B, “black” may also be 
understood as meaning “grey.” Koro- 
wicz, however, succeeds in animating 
this dreary pattern by judicious jux- 
taposition of the various doctrines 
and by always confronting doctrine 
with actual practice. Most remarka- 
ble perhaps are his very critical com- 
ments on the Soviet views on these 
subjects, coming as they do from a 
man who had gained intimate knowl- 
edge of these teachings by bitter per- 
sonal experiences. 

Wherever the author aims to 
give clear definitions, he rightly re- 
grets the fact, that many authors on 
international law by the use of in- 
exact and unscientific terminology 
add confusion to a subject which in 
itself is already fairly difficult. This 
view leads him to attack the use of 
the word “supranational” to desig- 
nate the character of organisations 
like the European Coal and Steel 
Community. It is quite true that 
there are only differences in degree 
and not in essence which distinguish 
such organisations from “normal” 
international organisations. However, 
even if these differences do not abso- 
lutely compel the use of a new word, 
they rather tend to justify such use 
in this reviewer’s eyes. I admit how- 
ever, that Korowicz’s view has quite 
a few merits from the point of view 
of pure science. The real importance 
of the word “supranational” in re- 
spect to these organisations is its im- 
portance as a “flag” for the support- 
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ers of the various efforts towards 
European Union. In the grand de- 
bate on this subject, which fills vol- 
umes 2 and 3 of the Actes Officiels 
of the ECSC Congress of 1957, this 
argument was advanced more often 
in favor of that word than any more 
scientific arguments. One may regret 
this development, but it will have to 
be accepted as a reality. I am likewise 
somewhat sceptical as to the ultimate 
success of the author to disentangle 
the notions “peoples,” “nations,” 
“states,” “citizens,” and “nationals.” 
Confusion in this respect is truly 
Babylonian and I at least would de- 
spair of trying to interpret meaning- 
fully the use of these various terms 
in various articles of the UN Charter. 
We are all aware that the draftsman- 
ship at San Francisco was far from 
perfect and a good deal of such 
anomalies could and should be 
charged to a lack of co-ordination 
of the various drafting committees 
rather than to any other cause. 

I would likewise doubt that Arti- 
cle 78 of the Charter could be inter- 
preted as a general protection against 
satellization. At least according to the 
drafters of the Charter, that clause 
was inserted only in view of a single 
factual situation, i.e. to dispel certain 
misgivings held in 1945 by the 
former French mandated territories 
of Syria and Lebanon. I should also 
doubt whether Korowicz is right in 
maintaining that even within the 
framework of the UN each state and 
not the UN organs should be the 
sole judge as to what falls under its 
domestic jurisdiction under Art. 7(2) 
of the UN Charter. Actual UN prac- 
tice is certainly to the contrary. The 
author’s view would correspond to 
reality only if the words “each State” 
used by the author should not be un- 
derstood as referring only to that par- 
ticular state, whose allegedly domes- 
tic problem gave rise to the debate, 
but to each member State voting in 
the UN body concerned. 

Quite some room is devoted by the 





734 





author to discuss the Minority Treat- 
ies concluded after World War I. Of 
course similar solutions could some 
day be resuscitated in Africa or Asia 
—but does this justify such extensive 
and sometimes passionate discussion 
of a subject which—in Eastern 
Europe at least—has found a solution 
(accepted by the author as a tragic 
necessity) which caused untold 
misery and, alas, hatred? His attacks 
on the Five Leading Powers impos- 
ing these treaties and other conditions 
on their smaller Allies appear some- 
what strange as the author on the 
other hand deems the veto right of the 
UN Big Powers to be a normal and 
realistic rule. His accusation, that the 
Big Five at Versailles imposed these 
treaties on their Allies without any 
reciprocity seems likewise too severe; 
of course, these Powers did not accept 
similar restrictions in respect to their 
own minorities, yet, there was quite 
a substantial quid pro quo in these 
treaties in favor of those States 
which had to accept these obligations. 
Had they refused to accept them, it 
is at least doubtful whether certain 
Allied decisions concerning the 
boundaries of these countries would 
not have been influenced by such 
refusal. The author is very critical 
of the Upper-Silesian experiment 
after World War I, to permit indi- 
viduals (members of the German 
minority in Poland) to initiate pro- 
ceedings against their own State 
(Poland) as well as against the possi- 
bility for another State (Germany) 
to espouse their claims before inter- 
national tribunals. On the strength of 
this experience the author emphati- 
cally condemns similar provisions in 
the UN Draft Covenant on Hu- 
man Rights. However, practically 
analogous rules have come into force 
within the framework of the Euro- 
pean Convention of Human Rights 
and Fundamental Freedoms. When 
discussing the relations between “na- 
tion” and “state,” the case of Swit- 
zerland is mentioned, but not the 
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case of the Republic of Austria. As 
far as forecasts for the future are 
concerned, I wonder whether the 
national principle will really cause 
the falling apart of India and In. 
donesia, and the union of all Arabs 
in a single Arab State, but here, one 
man’s guess is as good as anothers, 

These remarks may appear unduly 
critical in respect to a truly great 
work. However, as the author of this 
review agrees to so many of the views 
advanced by Korowicz it seemed 
easier to pick out those where our 
opinions appear to differ. 


IGNAZ SEIDL-HOHENVELDERN 


Hasspure, O. v. Soziale Ordnung von 
Morgen. Vienna: Herold Verlag, 
1958. Pp. 172. 


The main topic of this work, de- 
rived from lectures delivered at the 
Leo XIII Institute for Socio-political 
Research, is the development of so- 
ciety and its laws. The author, Otto 
v. Habsburg is a European, with a 
tolerant and universalistic outlook. 
His book is a moderate, but clear 
protest against Kleineuropa, which 
came into existence by the agree- 
ments of Teheran and Yalta; the 
countries on the other side of the 
Iron Curtain, having fallen to the 
new Byzantium, no longer belong to 
the Western “empire.” Who could 
formulate such a situation more aptly 
than the scion of Charlemagne and 
Charles V? Archduke Otto sees 
nothing promising in the European 
Community as represented at Stras- 
bourg; nor does he expect or hope 
for a strongly centralized United 
Europe. Rather he expects a solution 
of the European question, a solu- 
tion for Grosseuropa (the reviewer's 
term, not the author’s) through the 
establishment of a loose Federation 
headed by Charlemagne’s Holy 
Roman Crown, whose bearer should 
be elected by the heads of the Euro- 
pean nations, whether monarchs or 
presidents. 
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Constitutionalists in all camps will 
object that Europe has not seen an 
elective monarchy for a long time. 
This is true if we think only of 
Poland or the Holy Roman-German 
Empire. However, in a broader sense 
the Papacy, and in a technical sense 
Vatican City, are today’s elective 
monarchies, and also to a certain de- 
gree Andorra, since her co-princes 
under that tiny state’s peculiar con- 
stitution are the Bishop of Pampluna 
and the President of the French Re- 
public. 

To do justice to the author, it must 
be admitted that he does not claim 
the European crown for himself nor 
for his house. He does not even men- 
tion a very delicate question which 
might be raised in discussing the en- 
tire range of problems connected 
with the establishment of such a 
monarchy, whose prospects the au- 
thor deems rather weak. Would the 
elected bearer of the Carolingian 
Crown remain a sovereign of his 
own realm if he were king, and 
thereby keep his Hausmacht, or 
would he resign and accede to the 
higher throne as Europe’s monarch 
and nothing else? Any student of 
Habsburg history will admit the im- 
portance of this question. That the 
author, as an enlightened Catholic, 
should have looked to the Church of 
Rome for a solution is not astonish- 
ing; the non-Catholic will also have 
to admit that, generally speaking, 
the method of electing the head of 
the Church has endured through the 
centuries. 

The archenemy of the European 
system and of any healthy western 
organization is, in the author’s eyes, 
the Soviet Union and the communist 
system. However, the author is one 
of the few who puts Marxian com- 
munism into the right focus. Differ- 
ing from the Anglo-American school 
of simplified thought which views 
Moscow and its doctrines as a sort 
of “evil” materialism contrasted to 
western virtue, idealism, and free 
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enterprise, he points to the enormous 
spiritual and moral forces in Bolshev- 
ism. But just because communism is 
such a non-materialistic force, its es- 
sential effectiveness is not tied to con- 
ditions of poverty or depression, and 
the author concludes by underlining 
the fallacy, as he sees it, in the Anglo- 
American syllogism. To be sure, 
poverty and economic depression 
may be contributing factors, but only 
among others. A long and very 
stringent agricultural crisis in the 
United States and in Western Europe 
has not alienated the farming popu- 
lation from their essentially conserva- 
tive political philosophy, nor has the 
Russian farmer been spared; he, or 
rather, the agricultural branch of the 
Soviet economy, struggles with vari- 
ous crises in productivity: over-pro- 
ductivity here, a lag there. 

The author blames Teheran and 
Yalta for the colonizing of 120 mil- 
lion Europeans, but the reviewer 
thinks that at this point the partisan 
European speaks. It has become al- 
most a fashion to blame Franklin D. 
Roosevelt for every shortcoming of 
the postwar situation. If the Euro- 
pean powers had not given in to 
Hitler and his allies, and if the 
Sudeten Germans had not welcomed 
the most cruel “liberators” that ever 
existed, they would not eat the not 
so thinly cut bread of exile in West- 
ern Germany today. The Europeans 
of the ’Thirties were not illiterate 
colonials who were forced to sur- 
render to their destiny. 

It is interesting to learn that the 
scion of so many emperors and kings 
is essentially not opposed to socialism; 
the author views it as an economical 
and socio-political program that can 
be easily reconciled with constitu- 
tional monarchy. He even seems to 
think that both socialism of the 
Western brand and the principle of 
constitutional monarchy would en- 
sure a peaceful and prosperous future 
for Europe. However, contemplating 
the advantages that Austria-Hun- 
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gary’s successor states have “enjoyed” 
since the dissolution of the old em- 
pire, and comparing the author’s il- 
lustrious ancestors with the rulers of 
these successor states, we are re- 
minded of Talleyrand’s famous 
words: “C’était pire qu’un crime, 
c’était une faute!” 

This splendidly written and very 
well organized book would be useful 
as a reader in any class on current 
events. 

ROBERT RIE 


STRATENWERTH, G. Verantwortung und 
Gehorsam. Tibingen: J. C. B. Mohr 
(Paul Siebeck), 1958. Pp. 224. 


This very scholarly volume sub- 
titled Zur strafrechtlichen Wertung 
hoheitlich gebotenen Handelns was 
submitted and accepted as the au- 
thor’s Habilitationsschrift by the Uni- 
versity of Bonn. 

Compared with the mental atti- 
tude of the German legists after the 
First World War, it must be re- 
garded as progress that since the close 
of Hitler’s war, and especially since 
the Nuremberg trials, German litera- 
ture in the field seems to be preoc- 
cupied with problems of obedience 
and criminal commands. The au- 
thor’s thesis can be summarized as 
follows: 

Criminal or illegal commands 
must be regarded as legal and com- 
pulsory by subordinates if such com- 
mands are issued by authorities in- 
vested with regular formal jurisdic- 
tion. If the superior may be regarded 
as acting within his formal com- 
petence, then the subordinate agent 
cannot be required to doubt such 
competence or even to offer resist- 
ance. In case of a later arraignment, 
in a war-crime trial, for example— 
the principle respondeat superior 
should be a cause for mitigation, if 
not for complete acquittal. The au- 
thor makes it clear that the general 
requirement of the reliance on the 
authoritative authenticity of sover- 
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eign acts (Vertrauen auf den Bestand 
hoheitlicher Akte: p. 207) must be 
protected in the interest of general 
legal security. 

The author has thoroughly investi. 
gated and analyzed the various Ger. 
man Ldandergesetze as they regulate 
the responsibility of public em. 
ployees, and also the older as well as 
the new military laws of Germany. 
The legal texts (e.g. Bremisches 
Beamtengesetz, §57 Abs. 2; Bayeri- 
sches BGes., Art. 19II) generally 
forbid any subordinate to execute 
any command or order, the criminal- 
ity and illegality of which he can 
easily recognize, or to undertake any 
action which would violate human 
dignity. The situation is somewhat 
different with the armed forces: Ac- 
cording to §§ 11 II 1 Soldaten-Gesetz, 
5 I Wehrstrafgesetz, the soldier, 
bound as he is by his obligation to 
obey, must fulfill any order though 
actually requiring commission of 
a misdemeanor (Ubertretung) but 
must disobey any command that, if 
executed, would mean committing 
an offense (Vergehen) or felony 
(Verbrechen). Two questions natu- 
rally come to mind: 1) How will a 
soldier be able to resist on the battle- 
field, with the enemy comparatively 
near and his superior heavily armed, 
when he is probably surrounded and 
assisted by other members of the 
armed forces who are in complete 
agreement with the type of com- 
mand given? 2) How will a soldier 
be able to recognize the criminality 
of the command if he was brought 
up with completely different values 
under an essentially criminal system 
of education? 

In his summary (p. 208) the au- 
thor, who certainly declares Ach- 
tungswiirdigkeit des Menschen as a 
core value of political and legal order, 
explains that the correct decision in 
case of a conflict of duties cannot be 
taken with a view to natural law, 
but rather to the authority of the 
state, if controlled and constituted 
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according to democratic and legal 
principles. 

He finds that the source of all state 
authority is tied to the expectation 
(Erwartung) that the highest agen- 
cies will be able to achieve the high- 
est measure of sozialethischer Rich- 
tigkeit (p. 208). 

There is an excellent chapter on 
the Principles of Legal Order (p. 
72 ff.), in which the author deals at 
length with the philosophical back- 
ground of the concept of Achtungs- 
wiirdigkeit. 

As it very often happens in mod- 
ern German legal literature, many ex- 
cellent German works are listed in 
the index of background literature, 
while some very important volumes 
by American authors are missing. 

All in all, Dr. Stratenwerth has 
presented us with a very learned and 
thorough study which is to be rec- 
ommended to every American reader 
who wants to inform himself about 
recent German thinking on the prob- 
lems of responsibility and obedience. 


ROBERT RIE 


Rewstein, E. Volkerrecht: Eine Ge- 
schichte seiner Ideen in Lehre und 
Praxis. Freiburg (Breisgau): Karl 
Alber, 1958. Pp. 640. 


This thorough and instructive 
work deals, as the subtitle indicates, 
with the history of international law 
from the end of antiquity to the era 
of enlightenment. It is another vol- 
ume in the excellent series, Orbis 
Academicus, a publishing enterprise 
inspired by the somewhat universalis- 
tic and typically German urge to 
bring the Problemgeschichten der 
Wissenschaft more closely to the 
reader. 

Ernst Reibstein was indeed the 
man to accomplish this in the field of 
the history of international law, since 
his three earlier books on Ferdinand 
Vasquez, Josias Simler, and Johannes 
Althusius have gained him an excel- 
lent and well deserved reputation. 
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As a modern thinker and as a uni- 
versalistically inclined spirit, the au- 
thor arouses interest when he asks 
himself and his reader—and because 
of this question the book will have 
special appeal for the American 
reader—why a history of interna- 
tional law is invariably concerned 
exclusively with problems anchored 
in European history, after passages 
from ancient historians and philoso- 
phers have been quoted in order to 
prove that international law as a 
branch of natural law must be re- 
garded as universally valid. The 
answer Reibstein offers will no doubt 
please every European but might 
arouse discussions and doubts in 
Hindu, Chinese, Japanese, and Afri- 
can circles that point to vanished old 
civilizations. Experts in pre-Colum- 
bian American history also probably 
would oppose the author’s viewpoint. 
He says that only in Europe have the 
ideas of religion, philosophy, law and 
state, morality and right been de- 
veloped and related to each other in 
a way that must be accepted by each 
civilized individual. 

Christianity and church, according 
to the author, formed the intellectual, 
moral, and organizational continuity 
that links the ancient philosophy of 
the state and the law to modern 
times. It also molded the body of 
principles and views in the image of 
Christian doctrine during the era 
from later antiquity to the more re- 
cent age of enlightenment. 

It is a special merit of Reibstein’s 
study that in the excellent part II, 
entitled Respublica Christiana—Die 
Universalmonarchie, the Second Ro- 
man Empire is viewed from a more 
elevated and also more unbiased as- 
pect: Charlemagne’s imperium was 
the strongest in Europe, but not the 
only one; other western sovereigns 
enjoyed the fullest zmperium within 
their respective realms while Byzan- 
tium and the “Infidels” co-existed, to 
use a more modern expression, in a 
state of equality that always could 
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be proved and maintained by force. 

What claim to the universality of 
his imperium the founder of the 
Second Roman Empire may have left 
to his successors was voided, ac- 
tually more than legally, in and by 
the crusades. Their real instigator 
and leader always was the Pope, and 
through and because of this leader- 
ship, the emperors had to follow; 
eventually the various crusades be- 
came French undertakings and con- 
tributed to the splendor of the French 
crown. The establishment of the 
kingdom of Jerusalem with its fiefs 
introduces, from the author’s view- 
point, two important chapters in oc- 
cidental history: first, the actual de- 
cline of the imperial power, for the 
king did not owe any allegiance to 
the emperor; secondly, modern co- 
lonialism, for the king and his vassals 
themselves remained dependent upon 
the protecting force of European sov- 
ereigns and certainly kept aloof from 
the “natives.” 

However, in a later chapter (p. 
267 ff.) the author investigates the 
not always materialistic motivations 
for colonialism and shows his ad- 
miration for the accomplishments of 
the Spaniards. Reibstein must be 
commended for disproving the incor- 
rect interpretation of the real mean- 
ing of the famous Bull Inter caetera 
divinae, whereby certain territories 
were not donated to Spain and Portu- 
gal in consideration of a certain divid- 
ing line drawn by the Pope, but 
rather entrusted as fiefs since the 
Pope himself claimed the dominium 
by virtue of his position as St. Peter’s 
successor and administrator of na- 
tural and divine law. Inasmuch as the 
proclamation of the conquistadores 
mentions a papal donation to the 
Spanish sovereigns, it must be re- 
garded as a public act differing from 
common law gifts. 

Against this papal claim to uni- 
versal power, asserted during an ec- 
clesiastical era that experienced the 
tremors of the beginning of the Ref- 
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ormation, the great Spanish theo. 
logians Vitoria, de Soto, Diego 
Covarruvias, and Vasquez raised 
their voices. 

In a few thorough but well-organ. 
ized chapters, Reibstein guides the 
reader through the wealth of ideas 
and concepts that preoccupied these 
thinkers, and from here on the book 
deals rather with the great masters 
of international law. The longest 
subchapter is dedicated, and quite 
rightly, to Grotius, and the following 
subchapters to special problems in 
connection with Grotius’ teachings, 
An enormous wealth of casuistical 
documentation and _ historical ma- 
terial “is presented and analyzed by 
the author. Yet he places the main 
weight upon certain categories of 
special interest for the modern 
reader: pacta sunt servanda; mare 
liberum; neutral commerce and pri- 
vateering; balance of power. 

The last chapter is dedicated to the 
enlightenment and the Spatklassiker: 
Pufendorf, Locke, Thomasius, Wolff, 
Burlamaqui, Montesquieu, Mably, 
Saint-Pierre, Rousseau, and Vattel. 
The last is much praised by Reib- 
stein, who thinks that Vattel may be 
held as first among the masters since 
his influence remained preponderant 
and his systematics have proven valid 
to our present era. 

Since it is the purpose of the Orbis 
Academicus, according to the preface 
by the editor, Hans Thieme, not only 
to equip the scholar with important 
survey and reference literature but 
also to familiarize the erudite reader 
outside the narrower circle of the 
Fach with the history and the prob- 
lems of a given field of study that 
may not be within his immediate 
competence, we must say that this 
volume fulfills its task. The author's 
illuminating descriptions and ex- 
planations, e.g. of the medieval in- 
ternational myth of Johannes quidam 

... rex et sacerdos, bring us more 
closely to distant eras and_ their 
spiritual-intellectual attitudes. 




















Reibstein’s style is always clear, his 
quotations exact, the source appendix 
complete. The book is an ideal 
reader for international law classes. 


ROBERT RIE 


Tuomas, T. O. The Right of Passage 
over Indian Territory. A Study of 
Preliminary Objections before the 
World Court. (2nd ed.) Leyden: 
A. W. Sythoff, 1959. Pp. 54. 


This is a temperamental brief for 
India, upholding as valid all the pre- 
liminary objections raised by India 
against the International Court of 
Justice assuming jurisdiction in the 
case of Portugal’s right of passage 
over Indian territory. In spite of these 
objections, the Court decided to as- 
sume jurisdiction on the merits of 
the case. The author fills a good part 
of his book by quotations from this 
judgment. The rest is devoted to se- 
verely critical remarks on how India 
and counsel for India handled the 
case. Touching the merits of the case, 
the author mentions the fact, interest- 
ing to comparatists, that Portugal 
tends to uphold its right to communi- 
cate with its enclaves in Indian Terri- 
tory, inter alia, by reference to gen- 
eral principles of law. According to 
Portugal, similar rights of way are 
granted as a matter of right by the 
domestic law of most countries. In 
his introduction, the author comes 
out passionately in favor o£ India’s 
claim to annex the entire Portuguese 
territories in the Indian sub-con- 
tinent. In Europe, his defence of the 
aims for a “Greater India” (sic!) 
will raise bitter memories, although 
it would be somewhat unfair to 
India to push this analogy further. 
The author speaks of extensive feel- 
ing in India in favor of such annexa- 
tion. However, even if one were to 
accept the principle of  self-deter- 
mination as a binding rule of inter- 
national law, only the feeling of the 
population within the Portuguese 
territories should be taken into ac- 
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count. Though regrettable, it is a 
fact, that the binding force of the 
principle of self-determination is cer- 
tainly not respected in quite a few 
cases. Hence, even if an annexation 
may be said to correspond to the 
freely expressed will of the people of 
the coveted territory, it still seems ex- 
tremely dangerous to admit annexa- 
tion by infiltration or other semi-mili- 
tary means even in such cases. The 
author, moreover, wants to challenge 
Portugal’s title to these territories 
dating back to the 18th century as 
being based on conquest. It seems 
obvious that one cannot apply this 
lofty UN principle (honored in 
words only but not in fact even at 
the end of World War II) to situa- 
tions of fact created 200 years ago. 
The map of the world would look 
strange indeed, if all acts of con- 
quest ever since were to be annulled 
retroactively. 


IGNAZ SEIDL-HOHENVELDERN 


GREENBERG, J. Race Relations and 


American Law. New York: Colum- 
bia University Press, 1959. Pp. viii, 
481. 


This is an encyclopedic treatise on 
the law of race relations in the 
United States. It is perhaps the most 
definitive account to date. The au- 
thor is Assistant Counsel to the 
NAACP Legal Defense Fund. His 
thesis is that law can, and does, in 
fact, change race relations. Introduc- 
torily, the development and meaning 
of the equal protection and due 
process guarantees in race relations, 
the state action concept of the Four- 
teenth Amendment, and the chief 
methods of enforcement and means 
of delay which the law affords, are 
considered. The substance of the text 
deals in detail with the main cate- 
gories of social activity in which civil 
rights problems arise, and the evolu- 
tion of legal thought and action 
within each. 

In the field of public accommoda- 
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tions and services, law’s impact has 
been significant, although the gross 
negro-white disparity in facilities 
makes compelling the demand for 
equal access. Because relatively little 
of the inequality that exists in this 
field is required by statute, the im- 
portance of economic strength and 
community organization needs un- 
derscoring. The need of the Negro to 
assert his clear and adjudicated rights, 
in the field of interstate transporta- 
tion, for example, is also noteworthy. 
In the realm of political process and 
voting rights, the Negro’s increased 
participation at the ballot box has 
not obviated the necessity for persist- 
ence of enforcement as well as en- 
couragement of additional concern 
for the democratic method. Factors 
like Negro prosperity, leisure time, 
educational level, and housing pat- 
terns bear strongly upon the prospects 
for change. Employment problems 
continue to exist notwithstanding the 
decrease in peonage, governmental 
discrimination, and union bias. Legal 
doctrine on the questions of right to 
join a union, right to compel enforce- 
ment of the standard federal con- 
tract clause, and right of profes- 
sionals to join organizations is still 
fuzzy. Here again the multitude of 
ways in which various discrimina- 
tions are related and bear upon each 
other prevents perfectability. 
Education is an area in which dila- 
toriness and tergiversation may be 
discerned. “Hard-core” states have 
adopted not only pupil assignment 
plans but out-and-out prohibitions of 
desegregation to the point of closing 
down schools and possibly substitut- 
ing “private” instruction. While law 
has had, and continues to have, a 
significant role in effecting integra- 
tion in education, a broad perspective 
suggests that fuller interaction in 
schooling can come only with—at the 
same time it helps to create—similar 
changes in other aspects of society. 
Housing segregation, racial zoning 
ordinances, and restrictive covenants 
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have created racial patterns in hous. 
ing that legislative enactments have 
coped with, but prejudice in the real 
estate industry, the belief that prop- 
erty values decline along with Ne. 
groes, and the lower level of Negro 
income and scarcity of housing all 
contribute to a situation needful of 
improvement. As non-discriminatory 
legal rules push the housing issue 
more into the realm of economic give 
and take, change will come from pro- 
viding housing generally and equip. 
ping minorities to participate in the 
struggle for it. 

There is room too for improve- 
ment in the rules of criminal law ap. 
plicable to race. The Civil Rights 
Acts could do without the vexing te- 
quirement of “willfulness.” They 
could be enforced more vigorously, 
notwithstanding the problem of un- 
sympathetic juries. Refined  tech- 
niques of proof might make it easier 
to uncover discrimination in jury 
selection and sentencing. Judicial at- 
titudes toward racially prejudicial 
argument and segregation of jurors 
might well be stiffened. Similar con- 
siderations obtain in the realm of 
domestic relations law, where con- 
formity is imposed through statutory 
strictures against miscegenation, in- 
terracial adoption, and custody entail- 
ing more than one race. In the armed 
forces, where more than anywhere 
else legal control is at its greatest, in- 
tegration has been rapid and largely 
successful, although some imple. 
mentation remains to be accom- 
plished. Enforcement, for one, is in- 
complete. But the major problems 
are carry-overs from civilian life, 
namely, inferior education, lack of 
information concerning military op- 
portunity, lack of aspiration stem- 
ming from a history of segregation 
and discrimination, prejudice on the 
part of officers, and discrimination in 
surrounding civilian facilities which 
the military use. 

Appended are seven sections and 
an index, embracing a collection of 
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legislative materials; a summary of 
NAACP Legal Defense Cases before 
the Supreme Court since 1915; an 
analysis of the course of southern 
school desegregation; abstracts from 
correspondence on jury selection and 
sentencing for crime; and a compre- 
hensive bibliography of books, arti- 
cles, and cases. 

HILLIARD A. GARDINER 


DressLerR, D. Practice and Theory of 
Probation and Parole. New York: 
Columbia University Press, 1959. 
Pp. ix, 252. 


This work was planned as a text 
for college courses in probation and 
parole; as a secondary source for 
courses in criminology and juvenile 
delinquency; a handbook for in-serv- 
ice training in correctional agencies; 
and as one man’s rationale of the 
field, addressed to persons currently 
in practice. It contains something of 
the philosophical roots and historical 
origins of probation and parole; some 
detailed material on laws relating to 
probation and parole and the present 
status of these services in the country; 
and random observations, reflections, 
and recommendations. 

Introductorily considered is the 
evolution of correctional thought and 
the procedural forebears of probation 
(benefit of clergy, judicial reprieve, 
recognizance, bail), as well as the 
personages with whom its develop- 
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ment is associated (Augustus, Hill, 
Hemmenway, Chute). The meaning 
and application of probation today 
(court appearance, investigation, eli- 
gibility, term, supervision, violation, 
discharge, status) are then treated. 
Parole is then considered, in terms of 
its origins (European and American) 
and its rationale. “The aims of parole 

. . are exactly the same as those of 
probation. We want to help erstwhile 
offenders find their way back into so- 
ciety, where they may live more com- 
fortably with themselves and others 
than they did before they were con- 
victed. We want to furnish society, at 
the same time, protection against the 
potential recidivist.” Parole practice 
today, in application, is then ex- 
plored. 

That portion of the book not de- 
voted to historical and philosophical 
background material, and a survey of 
contemporary application of parole 
and probation, is devoted to a per- 
suasive presentation of the values and 
benefits of these processes and an ac- 
count of the companion services, re- 
search problems, treatment direc- 
tions, and rules and regulations that 
are designed to facilitate the helping 
of probationers and parolees. The 
book reflects sound scholarship and 
sober viewpoint, and should fulfill, 
as a very minimum, its avowed ob- 
jectives. 


HILLIARD A. GARDINER 
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the Netherlands (Bibliography). 
Am. Pol. Sci. Rev. 52: 835-37, ’58. 

Poland. Bibliography. Review of re- 
views. Rev. of Contemp. L. 5. 
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NS. 4: 166-73, 58. 
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slav L. 9. No. 1: 84-91, ’58. 

Sinco, V. G.: The university of the 
Philippines and its mission. Phil. 
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Turpin, C. C.: Legal education in 
South Africa. Acta Juridica 1958: 
153-62, ’58. 
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5. CODIFICATION OF LAW 
Books: 


Spiropoulos, J.: The contribution of 
the International Law Commission 
to the codification of the law on 
fishing and conservation of the liv- 
ing resources of the high seas. In: 
Varia Juris Gentium, Leiden, 1959, 
p. 332-35. 


6. UNIFICATION OF LAW 
Books: 
Berkos, Robert: The World Health 


Organization; a study in decen- 

tralized international administra- 

tion. Genéve, 1957. 173 p. 
Délleman, J.: The International 
Atomic Energy Agency and the 
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Symbolae Verzijl, La Haye, 1958. 
p. 124-33. 

Haas, E. B.: The uniting of Europe. 
London, 1958. 552 p. (European 
Coal and Steel Community.) 

Haines, G. C., ed.: European inte- 
gration. Baltimore, 1957. 310 p. 

Hurtig, Serge: The European Com- 
mon Market. New York, 1958. 
61 p. (International Conciliation, 
No. 517.) 

Malmstrém, Ake: The entry into ef- 
fect in 1956 of the Universal Copy- 
right Convention. General Report. 
15. (Vth Intl Congr. of Comp. 
Law, Section III B 2.) Brussels, 
1958. 12 p. 

Organization for European Economic 
Co-operation. European Nuclear 
Energy Agency. Comparative study 
of atomic legislation in Europe. 
Paris, 1959. 111 p. 

Political and Economic Planning. 
European organisations. London, 
1959. 372 p. 

Reuter, Paul: International institu- 
tions. Transl. by J. M. Chapman. 
London, 1958. 316 p. 

Robertson, A. H.: European institu- 
tions. Co-operation, integration, 
unification. London-New York, 
1959. 372 p. A useful description 
of the organization and function of 
the various bodies of European in- 
tegration: the OEEC, the Council 
of Europe, NATO, the European 
Coal and Steel Community, the 
WEU, the European Economic 
Community, Euratom, and various 
other technical administrations. 
The appendix contains the text in 
English of the relevant conventions 
and treaties. 

Schenkman, Jacob: International 
Civil Aviation Organization. Ge- 
neva, 1955. 414 p. 

Union of International Associations. 
The 1978 International Organiza- 
tions founded since the Congress 
of Vienna. Chronological list with 
an introduction by G. P. Speec- 

kaert. Brussels, 1957. 204 p. 
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Valentine, D. G.: The competence of 
the Court of Justice of the Euro. 
pean Coal and Steel Community, 
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Wendt, Frantz: The Nordic council 
and co-operation in Scandinavia, 
Copenhagen, 1959. 247 p. 

Wightman, David: Economic co. 
operation in Europe—A Study of 
the United Nations Economic 
Commission for Europe. London, 
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Yearbook of International Organiza. 
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intergovernmental and nongovern- 
mental international organizations 
(approximately 1200). It gives 
names, addresses, aims, members, 
structure, activities, publications, 
and other data. 


Articles: 


Bebr, Gerhard: The development of 
a community law by the court of 
the European Coal and Steel Com- 
munity. Minn. L. Rev. 42: 845-78, 
58. 

Bebr, Gerhard: The relation of the 
European Coal and Steel Com- 
munity law to the law of the mem- 
ber states: a peculiar legal sym- 
biosis. Colum. L. Rev. 58: 767-97, 
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Berman, H. J.: Unification of con- 
tract clauses in trade between mem- 
ber countries of the Council for 
Mutual Economic Aid. Intl & 
Comp. L. Q. 7: 659-90, ’58. 

Bowyer, J. M.: Legal aspects of the 
European Economic Community. 
Bus. L. Rev. 5: 154-66, 205-11, 
58. 

Chitale, Y. S.: Constitution of atomic 
energy agency. Sup. Ct. J. (India) 
20: 141-81, ’57. 

Costanzo, G. A.: The association of 
Overseas countries and territories 
with the Common Market. Civilisa- 
tions 8: 505-24, ’58. 

Della Porta, Glauco: The Common 

Market and the banking system. 
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Banco di Roma. Rev. Econ. Cond. 
Italy 12: 343-54, ’58. 

European Coal and Steel Community. 
Judicial decisions of the Court of 
Justice of the E. C. S. C. J. du Droit 
Int’l 85: 469-79, 58. 

European Economic Community 
(Common Market). Decree No. 
58-84 publishing the Treaty estab- 
lishing the European Economic 
Community and the Treaty estab- 
lishing the European Atomic 
Energy Community, signed on 
25 March 1957 (J. O. 2 February 
1958). (Texts). J. du Droit Int'l 
85: 481-587, 817-913, ’58. 

European Economic Community. De- 
cree no. 58-373 of 4 April 1958 
publishing the protocols on the 
privileges and immunities and on 
the statute of the Court of Jus- 
tice of the European Community 
signed at Brussels on 17 April 1957 
(J. O. 9 April 1958). J. du Droit 
Int'l 85: 915-941, 58. 

European free trade area. For. Tax L. 
Weekly Bull. 9. No. 14: 6-8, ’59. 
Flamme, M.-A.: The institutional 
structure of European economic in- 
tegration. Int'l Rev. Adm. Sci. 24. 

No. 1: 33-46, ’58. 

Gardner, R. N.: How will the Com- 
mon Market and the Free Trade 
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Business Lawyer 13: 525-532, ’58. 

Graham, P. J.: Industrial property in 
the Common Market and Free 
Trade Area. Can. Pat. Rep. 30: 
44-56, °59. 

Hahn, H. J.: Control under the Eura- 
tom compact. Am. J. Comp. L. 7: 
23-46, ’58. 

Hahn, H. J.: Euratom: the concep- 
tion of an international personality. 
Harv. L. Rev. 71: 1001-1056, ’58. 

Herezeg, K. L.: The Common 
Market, a new stage on the road 
to European integration. Il Politico 
23: 628-37, ’58. 

Hitchner, D. G.: Supranational or- 
ganization and democracy in West- 
ern Europe. Parliam. Aff. 11: 273- 

86, ’58. 
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Honig, Frederick: The European 
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trade practices. L. J. 108: 564-66, 
58. 

International uniform law (Note). 
Int’l & Comp. L. Q. 7: 143-44, ’58. 

J., L. W.: Designs registration and 
the European Free Trade Area. 
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Johnson, J. G., Jr.: An introduction 
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Lang, Norbert: Trade regulations in 
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of the E. C. S. C. Court of Justice 
in re Algeria and others of 12th 
July 1957. J. du Droit Int'l 85: 
373-405, ’58. 

Nadelmann, K. H. and Reese, W. 
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Niehaus, Heinrich: Effects of the 
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ployment and social conditions in 
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Rome treaties. Am. J. Comp. L. 
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Whitlow, R. S.: The European Eco- 
nomic Community. Some aspects 
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and international obligation. Busi- 
ness Lawyer 13: 813-30, ’58. 

Wilberforce, R. O.: Restrictive trade 
practices in the European Com- 
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120-30, ’58. 
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movement for the unification of 
private law since 1948. Tulane L. 
Rev. 32: 541-54, ’58. 

Wortley, B. A.: A uniform law on 
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Books: 


Akzin, Benjamin, ed.: Studies in law. 
Jerusalem, 1958. 259 p. 

Anderson, J. N. D.: Islamic law in 
the modern world. New York, 
1959. 106 p. A collection of five 
lectures: Conceptions of law: Is- 
lamic and Western, Islamic law 
and modern life, Islamic law of 
marriage and divorce, Islamic law 
of inheritance and contemporary 
legal trends in the Muslim World. 

Berman, H. J.: Materials for com- 
parison of Soviet and American 
law. Cambridge, Mass., 1958. 415 p. 
(Harvard Law School, mimeo.) A 
collection of selected writings and 
translations on the character of the 
law, on the administration of jus- 
tice (judges, procurator, courts), 
criminal law and procedure. 

Bliss, Francis: Roman law and 


Roman citizenship. In: Law in a 
troubled world. Cleveland, 1959. 
P. 10-25. 

Busek, Vratislav and Spulber, Nicho- 
las, ed.: Czechoslovakia—East-Cen- 
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7: 1-21, ’58. 


7. DICTIONARIES AND 
ENCYCLOPAEDIAS 


Books: 


Germany. Bundesministerium fiir 
das Post- und Fernmeldewesen, 
Deutsch-englisches und _ englisch- 
deutsches Fachworterbuch fiir Post. 
Betriebs- und Verwaltungsdienst, 
Bonn, 1952—v. I. Deutsch-englisch, 

Thakur, S. N. comp.: Law lexicon 
(English-Hindi). Part I. Exhaus- 
tive legal dictionary of English 
words with their Hindi’ equiva. 
lents. Part II. Words and maxims 
of Latin used in English law books 
with their meanings in Hindi. 
Lucknow-Delhi, 1958. 373 p. 


PART 


tral Europe under the Communists. 
New York, 1957. 520 p. (Publ. for 
the Mid-Europe Committee.) Con- 
tains chapters on the constitutional 
system (3), the government (5), 
public health and welfare (10), 
banking and finance (18). 

Comité Franc-Dollar. Business opera- 
tions in France. A Guide for 
American investors. Washington, 
1959. 55 p. 

Crezianu, Alexandre, ed.: Captive 
Rumania—A decade of Soviet rule. 
New York, 1956. 424 p. 

de Vries, H. P.: Inter-American legal 
studies; selected readings. New 
York, 1959. 387 p. (Not pub- 
lished.) 

Dixey, Frank: The East African rift 
system. London, 1956. 71 p. 

Edel, M. M.: The Chiga of West 
ern Uganda. London, 1957. 194 p. 

Edmunds, P. D.: Law and civiliza- 
tion. Washington, 1959. 528 p. An 
historical study on the fundamental | 
effect of the law on the free insti- | 
tutions of our day. 

Eérsi, Gyula: Legal system and ad- 
ministration of justice in Hungary. 
Budapest, 1958. 56 p. A short study 
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presenting the new legal system of 
the People’s Republic. It discusses 
the elaboration of the new Hun- 
garian legal system (Ch. I), the 
state organization (Ch. II), the 
civil law, i.e., the Draft Civil Code, 
the family law and the Labour 
Code (Ch. III) and the administra- 
tion of justice (Ch. IV). 

Francisco, V. J.: Introduction to law. 
3 ed. Manila, 1959. 368 p. A con- 
cise introduction to Philippine law 
which may serve also as a layman’s 
handbook of the entire legal 
system. 

Germany. Foreign business activi- 
ties in Germany; an outline for 
United States and British nationals 
and companies. Diisseldorf, 1959. 
43 p. (Kontinentale Treuhandges- 
sellschaft m.b.H.) 

Ghana Handbook of commerce and 
industry. Accra, 1957. 100 p. It con- 
tains brief sections dealing with 
foreign trade, export and import 
control, exchange control, labor, 
land tenure, taxation. 

Gifter, Mordecai: Talmudic jurispru- 
dence. In: Law in a troubled world. 
Cleveland, 1959. P. 1-9. 

Goitein, S. D. F.: Muslim law in 
Israel. Jertisalem, 1957. 311 p. 

Great Britain. Colonial Office. Cen- 
tral African territories, comparative 
survey of native policy. London, 
1951. 91 p. 

Gsovski, Vladimir and Grzybowski, 
Kazimierz eds.: Government, law 
and courts in the Soviet Union and 
Eastern Europe. London, 1959. 2 
vols. 2067 p. A collective work by 
specialist authors dealing with the 
expansion of Soviet influence and 
the transformation of legal systems 
in Eastern Europe. Each part (with 
the exception of part three on ju- 
dicial procedure) discusses in sepa- 
rate chapters by specialized authors 
the respective countries: the Soviet 
Union, Estonia, Lithuania, Latvia, 
Albania, Bulgaria, Czechoslovakia, 
Hungary, Poland, Rumania and 

Yugoslavia. The main parts of the 
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work are: I. The regime and the 
origin (Ch. 1-14); II. Administra- 
tion of Justice (courts, prosecuting 
officers, judiciary, the bar etc.) 
(Ch. 15-26); III. Judicial proce- 
dure (Ch. 27-32); IV. New sub- 
stantive criminal law (Ch. 33-40); 
V. Sovietization of civil law (Ch. 
41-49); VI. Worker and factory 
(Ch. 50-57); VII. Land and peas- 
ant (Ch. 58-68). There is a useful 
selective bibliography on general 
works and works on the respective 
countries (p. 1945-2009). 

Halecki, Oscar, ed.: Poland—East- 
Central Europe under the Com- 
munists. New York, 1957. 601 p. 
(Publ. for the Mid-European Cen- 
ter of the Free Europe Committee.) 
Contains chapters on constitution 
and government (4), labor (20), 
social insurance and health service 
(21). 

Harris, G. L. and others: Egypt. New 
Haven, 1957. 370 p. (Country Sur- 
vey Series.) 

Hikl, Mario: The civil codes in Com- 
munist Czechoslovakia. Toronto, 
1959. 60. 1 (mimeographed) (The 
Czechoslovak Foreign Institute in 
Exile, Toronto.) The new Civil 
Codes (Obligations, Ownership, 
Inheritance), Family law, Law of 
Procedure in Civil Matters. 

India. Hindu law, containing prin- 
ciples of Hindu law as contained 
in the Hindu law Shastras and as 
modified by the various legislative 
enactments passed up-to-date ... 
appendices containing the Hindu 
Succession Act, 1956 etc. by P. N. 
Chandra. Lucknow, 1958. 294 p. 

Institute of ‘Traditional Cultures, 
Madras. Traditional cultures in 
South-East Asia. Bombay, 1958. 
270 p. 

Iyengar, G. R.: The Hindu law. 
Madras, 1958. 166 p. 

Kelso, R. C.: International law of 
commerce. Phoenix, Arizona, 1958. 
221 p. 













































Kranzberg, Melvin: The Napoleonic 
code. In: Law in a troubled world. 
Cleveland, 1959. P. 26-41. 

Law in a troubled world. A lecture 
series .. . Western Reserve Uni- 
versity. Fall 1958. Cleveland, 1959. 
76 p. 

Mexico. A symposium on law and 
government. Coral Gables, 1958. 
125 p. (University of Miami School 
of Law, Interamerican Legal 
Studies No. 3.) A collection of 
short essays on public law, private 
and commercial law. They are also 
listed separately by authors. 

Moffett, J. P., ed.: Handbook of Tan- 
ganyika. 2 ed. Dar es Salaam, 1958. 
703 p. 

Nazmal Karim, A. K.: Changing So- 
ciety in India and Pakistan. Dacca 
—New York, 1956. 173 p. 

Pan American Union. A statement of 
the laws of Guatemala in matters 
affecting business. 2 ed. rev. by 
J. Gomez Robles. Washington, 
1959. 274 p. 

Pan American Union. A statement of 
the laws of Uruguay in matters 
affecting business. 3 ed. by Cassi- 
nelli Mufioz, Horace. Washington, 
1957. 157 p. 

Planiol, Marcel, with the collabora- 
tion of Georges Ripert: Treatise 
on the civil law. 12 ed. translated 
by the Louisiana State Law Insti- 
tute. Baton Rouge, 1959. 3 vols. in 
6 vols. A translation of one of the 
leading textbooks on French civil 
law. Vol. I deals with general prin- 
ciples and law of persons, includ- 
ing family and marriage, and law 
of property; Vol. II with the law 
of obligations (contracts, torts, spe- 
cial contracts) privileges and mort- 
gages; Vol. III with matrimonial 
property, succession, wills and 
donations. 

Rahim, Sir Abdur: The principles 
of Muhammedan jurisprudence ac- 
cording to the Hanafi, Maliki, 

Shaf’i and Hanbali schools. La- 

hore, 1958. 443 p. 
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Scandinavian Studies in Law 1959 
(vol. 3). Edited by Folke Schmidt, 
Stockholm, 1959. 247 p. 

Scott, D. J. R.: Russian political in. 
stitutions. London, 1959. 265 p. 
Shabtai, Rosenne: The constitutional 
and legal system of Israel. New 
York, 1957. 38 p. (Israel Office of 

Information.) 

Skendi, Stavro, ed.: Albania—East. 
Central Europe under the Com. 
munists. New York, 1956. 389 p. 
(Publ. for the Mid-European Stud- 
ies Center of the Free Europe Com. 
mittee. ) 

Smith, W. C.: Pakistan as an Islamic 
state.. Lahore, 1958. 114 p. 

Szladits, Charles: Guide to foreign 
legal materials; French, German, 
and Swiss. New York, 1959. 599 p. 
This work is an introduction to the 
use of foreign sources of law. It 
deals in separate parts with the 
three legal systems under considera- 
tion. Each part contains a theoreti- 
cal part explaining the respective 
position of enacted law, case law, 
custom and other possible sources; 
a second part contains a description 
of the repositories of law, collec- 
tions of statutes, reports, encyclo- 
paedias, doctrinal writings, periodi- 
cals, and their use. Finally, each 
part has a list of legal abbreviations. 
The last chapter points out the diffi 
culties to be faced in research on 
foreign law. 

Tedeschi, G.: Private law and legis- 
lation today. In: Scripta Hieroso- 
lymitana V. Jerusalem, 1958. p. 
9-46. 

Thompson, Virginia and Adloff, 
Richard: French West Africa. Stan- 

ford, 1957. 626 p. Part I contains 
chapters on representative institu- 
tions, local and municipal govern- 
ment, civil service, justice and the 
courts. 

Trimingham, J. S.: Islam in West 
Africa. Oxford, 1959. 262 p. 

Verdam, P. J.: Mosaic law in practice 
and study throughout the ages. 

Kampen (J. H. Koh), 1959. 53 p. 
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Walker, D. M.: The Scottish legal 
system. An introduction to the 
study of Scots law. Edinburgh, 
1959. 307 p. An introductory work 
not to the principles of Scots law, 
but to legal materials and methods 
of study. It deals with the Scottish 
legal tradition, the judicial system 
(courts, legal profession), the 
sources of law and the elements of 
procedure, civil, criminal, and ad- 
ministrative. The last chapter is a 
most useful guide to the method of 
research in Scots law. 


Articles: 


African law. Cases. Court of Appeal 
for Eastern Africa. J. A. L. 2: 52- 
69, 122-126, 190-220, °58. 

African law. Cases. Judicial Commit- 
tee of the Privy Council. J. A. L. 
2: 27-51, 119-21, 186-89, 58. 

African law. Cases. Northern Rho- 
desia High Court. J. A. L. 2: 127- 
33, 201, ’58. 

Berman, H. J.: Soviet law and gov- 
ernment. Mod. L. Rev. 21: 19-26, 
58. 

Bernard, Theo.: The state of law in 
Algeria. Saturn 3. No. 2: 15-20, 
57. 

Buss-Tjen, P. P.: Malay law. Am. J. 
Comp. L. 7: 248-67, ’58. 

China. Political trends in China from 
the end of December to the begin- 
ning of January 1957. Saturn 3. No. 
2: 127-64, ’57. 

Cicchetti, Armando: The “rule of 
law” as the basis of a universal 
legal system. Rev. of Contemp. L. 
5. No. 2: 127-39, ’58. 

Clagett, H. L. and others: Report of 
the Committee on Latin-American 
law. A. B. A. Sect. Int'l & Comp. 
L. Proc. 1958: 117-23, °58. 

Derrett, J. D. M.: The legal status of 
women in India from the most 
ancient times to the present day. 
In: Rec. de la Société Jean Bodin, 
vol. XI. La femme. Bruxelles, 1959. 
p. 237-67. 

Devernois, Guy. French Union 1957- 

1958 (Political and legal survey). 

Civilisations 8: 271-310, 58. 
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Ealy, Lawrence: The development of 
an Anglo-American system of law 
in the Panama Canal Zone. Am. J. 
Leg. Hist. 2: 283-303, 58. 

Friedmann, Wolfgang: Common 
principles of law in the Western 
family of nations. J. Int'l Affairs 12. 
No. 2: 193-97, ’58. 

Gledhill, Alan: The status of woman 
in Burmese law. In: Rec. de la 
Société Jean Bodin, vol. XI. Bru- 
xelles, 1959. p. 269-73. 

Goldschmidt, V.: From unwritten 
law to modern practice. Danish 
Foreign Off. J. 1958: 16-19, 58. 

GoldStajn, Aleksander: The practice 
of economic courts. New Yugoslav 
L. 9. No. 34: 33-57, ’58. 

Gopalakrishnan, T. P.: Modern 
Hindu law and apostasy. Year 
Book of Leg. Stud., Law College, 
Madras 2: 107-14, ’58. 

Gross, Stanislaw: Recent changes in 
the law and judicial organisation of 
Poland. Rev. of Contemp. L. 4. No. 
2: 110-16, ’57. 

Johnston, K. F. A.: International 
standard forms of contract for elec- 
trical and mechanical engineering 
contracts. Bus. L. Rev. 5: 9-18, 
58. 

Lazitch, Branko: Soviet legislation. 
Saturn 3. No. 6: 159-65, ’57. 

Le Nard, Leslie: Legislation of the 
Kadar regime. Highlights 6: 13- 
28, 57-74, ’58. 

Montader, Pierre: The course of jus- 
tice in China. Saturn 4. No. 1: 90- 
101, °58. 

Moreira, Adriano: Overseas Portugal 
(Political and legal survey). Civili- 
sations 8: 311-18, 58. 

Powell, Raphael: Roman law in com- 
mon law courts. Current Leg. Prob. 
11: 19-38, 58. 

Puig Brutau, José: El derecho de los 
Estados Unidos de America: insti- 
tutiones judiciales, fuentes y técni- 
cas. By André Tunc and Susanne 
Tunc (Book review). Tulane L. 
Rev. 32: 794-99, ’58. 

Rhaman, F.: Muslim modernism in 
the Indi-Pakistan sub-continent. 


S. O. A. S. Bull. 21: 82-99, 58. 
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Rhyne, C. S.: Russia’s greatest weak- 
ness: the law. Ohio Law Rep. 
1958: 24-31, 58. 

Rubbens, A.: Belgian Congo (politi- 
cal and legal survey). Civilisations 
8: 335-40, 58. 

Russia. U.S.S.R. Legislation in the 
U.S.S.R. since the death of Stalin. 
Saturn 3. No. 2: 85-88, ’57. 

Russia. U.S.S.R. On certain problems 
in Soviet law. (Transl. from Iz- 
vestia, 1 March 1957, No. 51, p. 2.) 
Saturn 3. No. 2: 79-84, ’57. 

Schlesinger, Rudolf: The practice of 
Soviet justice (as illustrated by 
the periodicals Sotsialisticheskaya 
Zakonnst, Sovietskaya Yustitsia 
and Byulleten Verkhovnova Suda 
SSSR. II.) Sov. Stud. 9: 401-35, 
58. (Civil law, labor law, criminal 
law.) 

Schwenk, E. H.: Comparative law in 
action. Tulane L. Rev. 32: 599- 
606, 58. 

Scotland. Survey of Scots law in 
1957 (contributed). S. L. T. 1958: 
37-39, 53-56, 58. 

Sergot, Alfons: Polish-Soviet conven- 
tions on legal relations. Highlights 
6: 355-69, ’58. 

Storey, R. G.: Law and lawyers in 
a divided world. Wash. U. L. Q. 
1958: 247-56, °58. 

von Mehren, A. T.: Some reflections 
on Japanese law. Harv. L. Rev. 
71: 1486-1496, 58. 

Yugoslavia. Survey of legal prescrip- 
tions (administrative law, labor 
law, social insurance, civil law, 
economic law, economic organiza- 
tions, foreign trade, financial law, 
education). New Yugoslav L. 9. 
No. 3-4: 89-113, ’58. 


2. WORKS ON THE CHARACTER 
OF FOREIGN LAWS; THE IN- 
FLUENCE OF FOREIGN 
LAW AND IDEAS 


Books: 


Dobkins, B. E.: The Spanish element 
in Texas water law. Austin, 1959. 
190 p. It describes the Texas water 
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of the Ancient World, of Spain, of 
Hispanic-America and the Spanish 
water law in Texas 1821-1958, 

Gsovski, Vladimir and Grzybowski, 
Kazimierz eds: Government, law 
and courts in the Soviet Union and 
Eastern Europe. London, 1959, 
2 vols. 2067 p. 


Articles: 


Ali, Hamid: The points of similarity 
of Roman and Muslim jurispru- 
dence and the inferences to be 
drawn therefrom. Year Book of 
Leg. Stud., Law College, Madras 
2: 40-56, 58. 

Anderson, J. N. D. and Coulson, 
N. J.: The Moslem ruler and con. 
tractual obligations. N.Y.U. L. Rey, 
33: 917-933, ’58. 

Batiza, Rodolfo: The influence of 
Spanish law in Louisiana. Tulane 
L. Rev. 33: 29-34, ’58. 

Baudouin, Louis: The influence of 
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Hanbury, H. G.: The realisation of 
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dica 1958: 200-202, 58. 

Kerr, A. J.: The reception and codi- 
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Powell, Raphael: Roman law in com- | 
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Probl. 11: 19-36, ’58. 


Vokopola, Kemal: Sovietization of | 
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3-12, 49-55, ’58. 


3. HISTORICAL ASPECTS OF 
FOREIGN LAW 


Books: 
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Robert Warden Lee. Edit. board 
B. Beinart, Gen. ed., D. V. Cowen, 
Wouter de Vos, T. W. Price. Cape 
Town, 1959. 352 p. 

Adcock, F. E.: Roman political ideas 
and practice. Ann Arbor, 1959. 
120 p. 

Amundsen, Leiv: The classical Greek 
background of Ptolemaic law and 
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administration of justice. Acta Con- 
gressus Madvigiani, Proceedings of 
the Second International Congress 
of Classical Studies, vol. 1, p. 251- 
65. Copenhagen, 1958. 

Carsten, F. L.: Princes and _parlia- 
ments in Germany. From the fif- 
teenth to the eighteenth century. 
New York—London, 1959. 473 p. 

Chatterjee, Hiralal: International law 
and inter-state relations in Ancient 
India. Calcutta, 1958. 166 p. 

Codrington, H. W.: Ancient land 
tenure and revenue in Ceylon. Co- 
lombo, 1938. 77 p. (Ceylon Govt. 
Press.) 

Denman, D. R.: Origins of owner- 
ship. London, 1958. 181 p. 

Hussaini, S. A. Q.: Constitution of 
the Arab empire. Lahore, 1957(?). 
153 p. 

Lopez, R. S. and Raymond, T. W.: 
Medieval trade in the Mediter- 
ranean world. New York. 1955. 
458 p. A collection of illustrative 
documents translated and anno- 
tated. Part Three deals with com- 
mercial contracts and investments 
(loans, contract of exchange, com- 
menda contract, partnerships, de- 
posit contracts, commercial papers, 
etc.). ; 

Mez, Adam: The renaissance of Is- 
lam. Transl. into English by Sala- 
huddin Khuda Bukhsh and D. S. 
Margoliouth. London, 1937. 538 p. 
The work deals with the changes 
in Islamic civilization which took 
place in the fourth century of Islam 
(tenth century A.D.). It contains 
chapters on the administration 
(VI), the schools of jurisprudence 
(XIV), the quadi (XV). 

Noonan, J. T., Jr.: The scholastic 
analysis of usury. Cambridge, 
Mass., 1957. 408+ 16 p. 

Robson, Robert: The attorney in 
eighteenth-century England. Cam- 
bridge, 1959. 182 p. 

Rosenthal, E. I. J.: Political thought 

in Medieval Islam: an introductory 

outline. Cambridge, 1958. 324 p. 
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Salem, E. A.: Political theory and 
institutions of the Khawarij. Balti- 
more, 1956. 117 p. 

Sarkar, U. S.: Epochs in Hindu legal 
history. Hoshiarpur, 1958. 440 p. 

Smith, Gertrude: Cretan law and 
common tendencies in archaic 
Greek law. In: Acta congressus 
Madvigiani, Proceedings of the 
Second International Congress of 
Classical Studies, vol. 1, p. 235-249. 
Copenhagen, 1958. 

Squibb, G. D.: The high court of 
chivalry. London, 1959. 275 p. 
Verdam, P. J.: Mosaic law in practice 
and study throughout the ages. 
Kampen (J. H. Koh), 1959. 53 p. 


Articles: 


Abbot, F. K.: Maulana Maudiidi and 
the Qur’an. Muslim World 48: 
6-19, 58. 

Albinski, H. S.: The place of the 
emperor Asoka in Ancient Indian 
political thought. Midwest J. Pol. 
Sci. 2: 62-75, ’58. 

Ali, Hamid: Some reflections on an- 
cient and modern jurisprudence. 
Year Book of Leg. Stud. Law Col- 
lege, Madras 1: 46-52, ’57. 

Carney, T.: Was Rutilius’ exile vol- 
untary or compulsory? Acta Juri- 
dica 1958: 243-45, °58. 

Franklin, Mitchell: An important 
document in the history of Ameri- 
can Roman and civil law: the de 
la Vergne manuscript. Tulane L. 
Rev. 33: 35-42, ’58. 

Franklin, Mitchell: The introductory 
lecture of Christian Roselius on 
November 13, 1854. Tulane L. 
Rev. 32: 573-94, ’58. 

Fyzee, A. A. A.: The Fatimid law 
of inheritance. Stud. Islamica 9: 
61-70, ’58. 

Golb, N.: Legal documents from the 
Cairo Genizah. Jewish Soc. Stud. 
20: 17-46, ’58. 

Harding-Barlow, M.: De Zulueta of 
Oxford University and his teach- 
ing of the study of Roman law. 
S. A. L. J. 75: 418-27, ’58. 

Hood, J. T., Jr.: The history and 
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development of the Louisiana Civil 
Code. Tulane L. Rev. 33: 7-20, 
58. 

Iliffe, J. A.: “Thirty days hath Lex 
Aquilia.” Rev. Int'l des Droits de 
lAntiquité, 3 ser. 5: 493-506, ’58. 

Jones, W. C.: An inquiry into the 
history of the adjudication of mer- 
cantile disputes in Great Britain 
and the United States. U. Chi. L. 
Rev. 25: 445-464, ’58. 

Kahn, Ellison: The history of the 
administration of justice in the 
South African Republic. S. A. L. J. 
75: 294-317, 397-417, 58. 

Kahn, Ellison: In memoriam: Robert 
Warden Lee. S. A. L. J. 75: 1-4, 
58. 

Krivickas, Domas: History of the 
Soviet constitution (Book review). 
Highlights 6: 341-44, 58. 

Lawson, F. H.: In memoriam. Master 
Robert Warden Lee. Graya No. 
47: 27-30, °58. 

Lee, Robert Warden. Cursus vitae. 
In memoriam. Publications. Acta 
Juridica 1958: 1-6, 58. 

McNeill, P. G. B.: The independence 
of the Scottish judiciary. Jurid. 
Rev. N. S. 3 (1958): 134-47, ’58. 

McN., P. G. B.: A sixteenth century 
administrative tribunal. S. L. T. 
1958: 33, ’58. 

Mathiasen, Joanne: Some problems 
of admiralty jurisdiction in the 
17th century. Am. J. Leg. Hist. 
2: 215-36, 58. 

Murray, A. H.: The Vindiciae contra 
Tyrannos. Acta Juridica 1958: 275- 
313, °58. 

Neufeld, Edward: Self-help in An- 
cient Hebrew law. Rev. Int'l des 
Droits de l’Antiquité 3 ser. 5: 291- 
98, ’58. 

Payne, H. C.: Theory and practice 
of political police in the Second 
Empire in France. J. Mod. Hist. 
30: 14-23, 58. 

Poppers, H. L.: Declassé in the Baby- 
lonian Jewish community. Jewish 
Soc. Stud. 20: 153-79, ’58. 

Schiller, A. A.: Provincial cases in 
Papinian. Acta Juridica 1958: 221- 
42, °58. 
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Scholtens, J. E.: Bartolus and his 
doctrine of subjective rights. Acta 
Juridica 1958: 163-169, ’58. 

Schwarz, Robert: Alfasi’s Responsa 
and the Genoese cartularies as 
sources of Medieval business con. 
cepts. J. Pub. L. 7: 175-185, °58, 

Schwarz, Robert: Two sources of 
Medieval business history. Am. J, 
Leg. Hist. 2: 237-55, ’58. 

Sealey, R.: On coming of age in 
Athens. Classical Rev. 7: 195-97, 
p< A 

Smith, T. B.: Master and servant. 
Further historical outlines. Jurid, 
Rev. N. S. 1958: 215-29, ’58. 

Szeftel, Marc: Personal inviolability 
in the legislation of the Russian 
absolute monarchy. Am. Slav. & 
East. Europ. Rev. 17: 1-24, ’58. 


4. JURISPRUDENTIAL ASPECTS 
OF FOREIGN LAW 


Books: 
Adler, Mortimer: The idea of Free- 


dom; a dialetical examination of 
the concepts of freedom. Garden 
City, 1958. 689 p. 

Brecht, Arnold: Political theory. The 
foundations of 20th century politi- 
cal thought. Princeton, N. J., 1959. 
662 p. This works aims at a presen- 
tation of the various aspects of a 
scientific political theory, and dis 
cusses the various, interrelated as- 
pects and problems of social sci- 
ences. It deals consequently with 
many jurisprudential questions and 
theories in a broad, international 
frame. Especially useful are the 
discussions of modern (American, 
French, German, English) theories, 
and the emphasis on “scientific 
value relativism.” 

Davitt, T. E.: The elements of law 
Boston, 1959. 370 p. 

Friedmann, Wolfgang: Law in 4 
changing society. London, 195%. 


522 p. An important study in juris ~ 


prudence and sociology of law with 
an emphasis on the common law 
systems but with a comparative 


treatment based on some civil law | 
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systems (mostly French and Ger- 
man). It is divided into six parts: 
I. Theory of legal change; II. So- 
cial change and legal institutions 
(property, contract, tort and in- 
surance, criminal law, family law); 
III. Society and the individual 
(freedom of trade, corporate power, 
individual freedom and group con- 
trol, and state security); IV. Public 
law (growth of administration, 
government liability, administra- 
tive remedies and procedures); V. 
Law between nations (interna- 
tional law, national sovereignty 
and world order); VI. Conclu- 
sions: the rule of law, the indi- 
vidual and the welfare state. 

Friedrich, C. J. ed.: Community. No- 
mos II. New York, 1959. 293 p. 
Part One deals with the commu- 
nity and the law in six chapters by 
various authors (C. J. Friedrich, 
Huntington Cairns, S. M. Brown, 
Jr., W. Y. Elliott, Margaret Spahr, 
D. L. Germino). 

Hart, H. L. A. and Honoré, A. M.: 
Causation in the law. Oxford, 1959. 
454 p. An important study in legal 
theory. Part I deals with the analy- 
sis of causal concepts (philosophical 
and legal), Part II with the com- 
mon law approach in the law of 
torts, contract, and criminal law, 
including questions of evidence and 
procedure. Part III discusses con- 
tinental theories of causation, with 
an emphasis however on German 
law (the two main theories: theory 
of causation (Bedingungstheorie) 
and the theory of adequate cause). 

Jenks, C. W.: The laws of nature and 
international law. In: Varia Juris 
Gentium, Leiden, 1959. P. 160-72. 

Lloyd, Dennis: Introduction to juris- 
prudence with selected text. Lon- 
don, 1959. 482 p. An excellent and 
stimulating work, where each chap- 
ter contains a brief presentation of 
its subject followed by extracts 
from selected authors. 

Marshall, H. H.: Natural justice. 
London, 1959. 201 p. A study on 
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the meaning of natural justice and 
its relation to natural law, and its 
application by English courts. 

Pound, Roscoe: Jurisprudence. St. 
Paul, 1959. 5 vols. A comprehen- 
sive work. For the comparative 
lawyer, Chapter 34, Comparative 
civil procedure (vol. V, p. 425-716) 
is perhaps of greatest interest as it 
presents a valuable historical sur- 
vey of the evolution of procedural 
concepts (Roman, Germanic, and 
also modern French, German, and 
Anglo-American). 

Sethna, M. J.: Jurisprudence. 2 ed. 
Bombay, 1959. 689 p. A work of 
general jurisprudence with refer- 
ence to Indian law, and considering 
also Hindu and Moslem law in 
places. 

Strauss, Leo: What is political phi- 
losophy? and other studies. Glen- 
coe, Ill., 1959. 315 p. 

Wu, Ching-hsiung: Cases and materi- 
als on jurisprudence. St. Paul, 1958. 
719 p. 

Wu, John C. H.: The fountain of 
justice. London, 1959. 275 p. A 
study on natural law in general and 
its existence in England and the 
United States. 


Articles: 


Anantanarayanan, Sri M.: Legal phi- 
losophy and the problem of obedi- 
ence. Year Book of Leg. Stud., Law 
College, Madras 1: 1-9, 57. 

Bodenheimer, Edgar: Analytical posi- 
tivism, legal realism, and the future 
of legal method. Va. L. Rev. 44: 
365-78, ’58. 

Bodenheimer, Edgar: A decade of 
jurisprudence in the United States 
of America: 1946-1956. Natural L. 
Forum 3: 44-67, 58. 

Brecht, Arnold: Das Problem der 
Naturrechtslehre. By Erik Wolf 
(Book review). Natural L. Forum 
3: 192-98, 58. 

Cahn, Edmond: Fact-skepticism and 
fundamental law. N.Y.U. L. Rev. 
33: 1-17, 58. 
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Chloros, A. G.: What is natural law? 
Mod. L. Rev. 21: 609-22, ’58. 

Duffy, E. B.: Practicing law and gen- 
eral semantics. West. Res. L. Rev. 
9: 119-28, ’58. 

Franklin, Mitchell: Alienation and 
Hegel’s justification for codifica- 
tion. Tulane L. Rev. 33: 133-42, 
58. 

Franklin, Mitchell: The significance 
of stoicism in Roman law and in 
the development and outcome of 
Hegel’s Theory of Alienation. Acta 
Juridica 1958: 246-59, ’58. 

Fuller, L. L.: Human purpose and 
natural law. Natural L. Forum 3: 
68-76, 58. 

Fuller, L. L.: Positivism and fidelity 
to law—a reply to Professor Hart. 
Harv. L. Rev. 71: 630-72, ’58. 

Fuller, L. L.: A rejoinder to Profes- 
sor Nagel. Natural L. Forum 3: 
83-104, *58. 

Goldie, L. F. E.: Legal pluralism and 
“no-law” sectors. Aust. L. J. 32: 
220-27, ’58. 

Hall, Jerome: Reason and reality in 
jurisprudence. Buffalo L. Rev. 7: 
351-403, ’58. 

Hall, Jerome: The present position of 
jurisprudence in the United States. 
Va. L. Rev. 44: 321-30, ’58. 

Hart, H. L. A.: Dias and Hughes on 
Jurisprudence. J. Soc’y Pub. Teach- 
ers L. N.S. 4: 143-49, 58. 

Hart, H. L. A.: Positivism and the 
separation of law and morals. 
Harv. L. Rev. 71: 593-629, ’58. 

Hayakawa, S. T.: Semantics, law and 
“priestly-minded men.” West. Res. 
L. Rev. 9: 176-87, ’58. 

Hazard, J. N.: The general principles 
of law. Am. J. Int'l L. 52: 91-96, 
58. 

Hodges, D. C.: Judicial supremacy. 
J. of Philosophy 55: 101-111, ’58. 

Howell, R. F.: The search for juris- 
political philosophy. Va. L. Rev. 
44: 409-39, ’58. 

Hutcheson, J. C., Jr.: Legal phi- 
losophy. Foreword. Va. L. Rev. 44: 
315-19, ’58. 
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Ito, F.: Theory of Suarez on interna. 
tional law. Jap. Ann. Law & Pol, 
No. 6: 59-63, ’58. 

Lasswell, H. D.: The value and 
analysis and legal discourse. West, 
Res. L. Rev. 9: 188-98, ’58. 

Leclercq, Jacques: Suggestions for 
clarifying natural law. Natural L, 
Forum 2: 64-87, 57. 

Legaz y Lacambra, Luis: Political 
obligation and natural law. Natural 
L. Forum 2: 119-28, ’57. 

Loewenstein, Karl and others: Report 
of the Committee on Comparative 
Jurisprudence and Legal Philoso. 
phy. A. B. A. Sect. Int'l & Comp. L. 
Proc. 1958: 91-97, ’58. 

McManiaman, L. J.: Social engineer. 
ing: the legal philosophy of Roscoe 
Pound. St. John’s L. Rev. 33: 1- 
47, 58. 

McWhinney, Edward: English legal 
philosophy and Canadian legal phi- 
losophy. McGill L. J. 4: 213-18, 
58. 

McWhinney, Edward: New frontiers 
in jurisprudence in Canada. J. 
Legal Educ. 10: 331-37, ’58. 

Meiklejohn, Donald: What is Justice? 
By Hans Kelsen (Book review). 
U. Chi. L. Rev. 25: 543-51, ’58. 

Morris, Clarence: Law, reason and 
sociology. U. Pa. L. Rev. 107: 147- 
65, 58. 

Nagarajan, K.: The science of law. 
Sup. Ct. J. (India) 20: 19-32, ’57. 

Nagel, Ernest: On the fusion of fact 
and value: a reply to Professor 
Fuller. Natural L. Forum 3: 77- 
82, ’58. 

Nakhnikian, George: Contemporary 
ethical theories and jurisprudence. 
Natural L. Forum 2: 4-40, ’57. 

Neil, A. B.: Natural law as a living 
force of human history. Tenn. L. 
Rev. 25: 19-26, ’58. 

Northrop, F. S. C.: The mediational 
approval theory of law in American 
legal realism. Va. L. Rev. 44: 347- 
63, ’58. 

Northrop, F. S. C.: Philosophical is- 
sue in contemporary law. Natural 
L. Forum 2: 41-63, ’57. 
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Olivecrona, Karl: The legal theories 
of Axel Hagerstrém and Vilhelm 
Lundstedt. In: Scandinavian Stud- 
ies in Law 1959, p. 125-150. 

O'Toole, T. J.: The jurisprudence 
of Francois Gény. Villanova L. 
Rev. 3: 455-68, ’58. 

Patterson, E. W.: Some reflections on 
sociological jurisprudence. Va. L. 
Rev. 44: 395-408, ’58. 

Paul, Julivs: Language and the 
“law”: jurisprudence and some 
first principles of general seman- 
tics. Dickinson L. Rev. 62: 227-34, 
58. 

Pound, Roscoe: Law and laws. Ohio 
State L. J. 19: 441-53, ’58. 

Probert, Walter: Law, logic and com- 
munication. West. Res. L. Rev. 9: 
129-53, 58. 

Rao, V. N. S.: Hindu jurisprudence 
and the Western legal mind. Law- 
yer (India) 4: 19-25, ’58. 

Rawls, J.: Justice as fairness. Philo- 
sophical Rev. 67: 164-94, ’58. 

Recaséns-Siches, Luis: Judicial axi- 
ology in Ibero-America. Natural L. 
Forum 3: 135-69, ’58. 

Rodes, R. E., Jr.: A prospectus for a 
symbolist jurisprudence. Natural 
L. Forum 2: 88-118, °57. 

Rose, S. D.: Edmund Burke: an in- 
troduction. Cath. U. of Am. L. 
Rev. 7: 61-90, 58. 

Silving, Helen: Positive natural law. 
Natural L. Forum 3: 24-43, ’58. 
Symposium: justice as fairness. J. 

Philos. 54: 653-670, ’57. 

Tammelo, Ilmar: On the space and 
limits of legal experience. Some 
reflections of legal ontology with 
special reference to Louis Lavelle’s 
conception of total being. J. Legal 
Educ. 11: 171-95, °58. 

Utz, Arthur: The principle of sub- 
sidiarity and contemporary natural 
law. Natural L. Forum 3: 170-83, 
58. 

Vecchio, Giorgio del: Progress and 
regress in law. Acta Juridica 1958: 
260-74, ’58. 

Witherspoon, J. P.: The relation of 
philosophy to jurisprudence. Natu- 

ral L. Forum 3: 105-34, ’58. 
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Wolf, Erik: Revolution or evolution 
in Gustav Radbruch’s legal phi- 
losophy. Natural L. Forum 3: 
1-23, ’58. 


5. THE SOURCES OF LAW 


(Codified law, case law, customary law, 
interpretation, historical source books.) 


Books: 


Ali ibn Bakr, Burhan al-Din, al- 
Marghinam: |The Hedaya, or 
Guide, a commentary on the Mus- 
sulman laws. Lahore, 1957. 783 p. 

Baker, H. E.: Use of marginal notes 
in the interpretation of statutes. In: 
Scripta Hierosclymitana, vol. V. 
Jerusalem, 1958. p. 219-27. 

Bohmer, Alois; Jira, Jaroslav; Koé- 
vara, Stefan and Nosek, Jindfich: 
Legal sources and bibliography of 
Czechoslovakia. New York, 1959. 
180 p. (Mid-Eurapean Law Proj- 
ect at the Library ef Congress. Gen. 
Editor, Vladimir ‘Gsovski.) This 
useful bibliography is divided into 
five parts: 1. Bibliography of of- 
ficial sources (collection of laws 
and decrees, official gazette, dept. 
bulletins, parliamentary records, 
court reports); 2. Bibliography of 
legal writings; 3. Periodicals; 4. 
Czechoslovak law in foreign lan- 
guages; 5. Most important laws en- 
acted between April 4, 1945 and 
March 15, 1957. Part 4 is especially 
useful as it lists separately English 
language publications. 

Caney, L. R.: Statute law and sub- 
ordinate legislation. Durban, 1957. 
129 p. 

Dror, Yehezkiel: Some recent de- 
velopments of the doctrine of prece- 
dent in Israel. In: Scripta Hiero- 
solymitana, vol. V. Jerusalem, 
1958. p. 228-44. 

Erades, L: Promulgation and pub- 
lication of international agreements 
and their internally binding force 
in the Netherlands. In: Varia Juris 
Gentium, Leiden, 1959. P. 93-99. 

Fitzmaurice, Sir G. G.: Some prob- 
lems regarding the formal sources 

of international law. In: Sym- 
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bolae Verzijl, La Haye, 1958, 
p. 153-76. 

India. General Clauses Acts (central 
and states) ... by N. B. Bindra 
...3 ed. rev. by S. N. Bagga. 
Allahabad, 1959. 275 p. 

Kranzberg, Melvin: The Napoleonic 
Code. In: Law in a troubled world. 
Cleveland, 1959. p. 26-41. 

Szladits, Charles: Guide to foreign 
legal materials; French, German 
and Swiss. New York 1959. 599 p. 
This work is an introduction to the 
use of foreign sources of law. It 
deals in separate parts with the 
three legal systems under consid- 
eration. Each part contains a theo- 
retical part explaining the respec- 
tive position of enacted law, case 
law, custom and other possible 
sources; a second part contains a 
description of the repositories of 
law, collections of statutes, reports, 
encyclopaedias, doctrinal writings, 
periodicals, and their use. Finally, 
each part has a list of legal ab- 
breviations. The last chapter points 
out the difficulties to be faced in 
research on foreign law. 

Walker, D. M.: The Scottish legal 
system. An introduction to the 
study of Scots law. Edinburgh, 
1959. 307 p. An introductory work 
not to the principles of Scots law, 
but legal materials and methods of 
study. It deals with the Scottish 
legal tradition, the judicial sys- 
tem (courts, legal profession), the 
sources of law and the elements of 
procedure, civil, criminal and ad- 
ministrative. The last chapter is a 
most useful guide to the method 
of research in Scots law. 


Articles: 


Africa. African customary law, 1858- 
1958 (Note). J. A. L. 2: 139-40, 
58. 

Africa. The move towards codifica- 
tion (Note). J. A. L. 2: 73-75, ’58. 

Alagiriswami, Sri A.: The power of 

the governor to promulgate an 

ordinance in respect of matters 
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dealt with under articles 202 to 
206 of the constitution. Year Book 
of Leg. Stud., Law College, Madras 
1: 19-24, °57. 

Anderson, J. N. D.: The movement 
towards codification in Turkey, 
Cyprus and the Arab world. Ind, 
Y. B. Int'l Aff. 7: 125-42, ’58. 

Arno:t, D. W.: Councils and courts 
among the Tiv—traditional cop. 
cepts and alien institutions in a 
non-Moslem tribe of Northern Nj. 
geria. J. A. L. 2: 19-27, ’58, 

Bebr, Gerhard: The development of 
a community law by the court of 
the European Coal and Steel Com. 
munity. Minn. L. Rev. 42: 845-78, 
58. 

Bebr, Gerhard: The relation of the 
European Coal and Steel Commv- 
nity law to the law of the member 
states: a peculiar legal symbiosis, 
Colum. L. Rev. 58: 767-97, ’58. 

Bishop, Wm. W., Jr.: Unconstitu- 
tional treaties. Minn. L. Rev. 42: 
773-803, °58. 

Chloros, A. G.: The Hexabiblos. Acta 
Juridica 1958: 170-80, ’58. 

Dainow, Joseph: Moreau Lislet’s 
Notes on the sources of Louisiana 
Civil Code of 1808. La. L. Rev. 
19: 43-51, ’58. 

Derrett, J. D. M.: Statutory amend- 
ments of the personal law of 
Hindus since Indian independence. 
Am. J. Comp. L. 7: 380-93, ’58. 

Derrett, J. D. M.: A strange rule of 
smriti, and a suggested solution. 
J. Roy. Asiatic Soc. 1957, Pts. 3 & 
4: 17-25, 57. 

Dickerson, Reed: Legislative draft- 
ing: American and British prac- 
tices compared. A. B. A. J. 44: 
865-68, 907, ’58. 

Digby, K. H.: Lawyer in Sarawak. 
N. Z. L. J. 34: 362-65, ’58. 

Ethiopia. The new Ethiopian penal 
code. Ethiopia Observer 2: 258 ff, 
58. 

Eyben, W. E. von: The attitude to- 

wards judicial precedent in Danish 

and Norwegian courts. In: Scan- 
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dinavian Studies in Law 1959, 
p. 53-86. 

Friedmann, Wolfgang: Common 
principles of law in the Western 
family of nations. J. Int. Affairs 12. 
No. 2: 193-97, ’58. 

Gelberg, L.: Problems of interna- 
tional legal continuity in the prac- 
tice of People’s Poland. Sov. Gos. I. 
Pravo 1958: 75-80, °58. 

Gonzaga, L. J.: Statutory construc- 
tion. Phil. L. J. 33: 154-64, 58. 

Grzybowski, Kazimierz: Reform and 
codification of Polish laws. Am. J. 
Comp. L. 7: 393-402, ’58. 

Gsovski, Vladimir and Krivickas, 
Domas: Soviet Union. Promulga- 
tion of laws in the Soviet Republics 
(R. S. F. S. R. and Lithuanian 
S. S. R.). Highlights 6: 95-100, 
58. 

Gsovski, Vladimir: U. S. S. R. List 
of recent U. S. S. R. edicts and 
decrees in force, not printed in 
Vedomosti but located or men- 
tioned in other official Soviet 
sources. Highlights 6: 167-72, ’58. 

Gray, Sir John: Opinions of assessors 
in criminal trials in East Africa as 
to native custom. J. A. L. 2: 5-18, 
58. 

Hannigan, A. St. J. J.: Native cus- 
tom, its similarity to English con- 
ventional custom and its mood of 
proof. J. A. L. 2: 101-15, ’58. 

Hood, J. T., Jr.: The history and 
development of the Louisiana Civil 
Code. La. L. Rev. 19: 18-33, ’58. 

Hood, J. T., Jr.: The history and 
development of the Louisiana Civil 
Code. Tulane L. Rev. 33: 7-20, 
58. 

Hubert, L. D., Jr.: Techniques used 
in the revision of the Code of prac- 
tice. Tulane L. Rev. 33: 153-58, 
58. 

Jaszenko, Kiril: Yugoslavia. The 
Code of Civil Procedure. High- 
lights 6: 225-28, ’58. 

Jiménez de Astia, Luis: General 
foundations for a new criminal 
code. Rev. Jur. Univ. Puerto Rico 


27: 111-38, 58. 





Joanes, Andrew: Stare decisis in the 
Supreme Court of Canada. Can. 
Bar Rev. 36: 175-200, ’58. 

Kerr, A. J.: The reception and codi- 
fication of systems of law in South- 
ern Africa. J. A. L. 2: 82-100, ’58. 

Konvitz, M. R.: The Liberian Code 
of Laws. J. A. L. 2: 116-18, ’58. 

Lazitch, Branko: Soviet legislation. 
Saturn 3. No. 6: 159-65, ’57. 

Loussouarn, Yvon: The relative im- 
portance of legislation, custom, doc- 
trine, and precedent in French law. 
La. L. Rev. 1: 235-70, 58. 

McConaughy, J. B.: International law 
as practiced in state courts. S. Car. 
L. Rev. 10: 189-224, 58. 

McWhinney, Edward: The great de- 
bate: activism and _ self-restraint 
and current dilemmas in judicial 
policy-making. N.Y.U. L. Rev. 33: 
775-95, ’58. 

Mathur, R. N.: Interpretation of the 
constitution. Sup. Ct. J. (India) 
21: 35-47, 58. (Canada, Aus- 
tralia, the United States and India.) 

Matus Valencia, J. G.: The centenary 
of the Chilean Civil code. Am. J. 
Comp. L. 7: 71-83, ’58. 

Miller, J. B.: Quasi-judicial decision 
in Scots law. Jurid. Rev. N.S. 3: 
39-53, ’58. 

Mitchell, J. D. B.: Reflections on law 
and orders. Jurid. Rev. N.S. 3: 19- 
38, 58. 

Morison, W. L.: Some myths about 
positivism. Yale L. J. 68: 212-33, 
58. 

Morrow, C. J.: Current prospects for 
revision of the Louisiana Civil 
code. Tulane L. Rev. 33: 143-52, 
58. 

N. G.: The Fourth Report of the 
Law Reform Committee of Scot- 
land. Jurid. Rev. N.S. 3: 71-75, 
58. 

Olsen, Eigil: Delegated legislation. 
Report . . . to Auton. Sect. of Sec- 
retaries General of Parliaments. 
Int.-Parliam. Un. Inf. 3 s. 8: 71- 
92, °57. 

Planck, J. W.: Producing great law- 
yers: jurisprudence and legal 
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philosophy. A. B. A. J. 44: 327-29, 
332, ’58. 

Romashkin, P. S.: Problems of so- 
cial legality at the Warsaw inter- 
national conference. Sov. Gos. I. 
Pravo 1958: 26-37, ’58. 

Ross, Alf: Delegation of power. 
Meaning and validity of the maxim 
delegata potestas non potest dele- 
gari. Am. J. Comp. L. 7: 1-22, 58. 

Russia. U. S. S. R. Legislative chroni- 
cle. First semester 1958. Rev. of 
Contemp. L. 5. No. 2: 143-49, ’58. 

Safran, Nadav: The abolition of the 
Shari courts in Egypt. Muslim 
World 48: 20-28, 125-35, ’58. 

Schiller, A. A.: Jurists’ law. Colum. 
L. Rev. 58: 1226-38, ’58. 

Sipkov, Ivan: The Bulgarian Su- 
preme Court and its directive rul- 
ings. Highlights 6: 139-48, ’58. 

Smith, J. D.: Law revision in Louisi- 
ana in retrospect. La. L. Rev. 19: 
34-42, ’58. 

Soubeyrol, Jacques: The interna- 
tional interpretation of treaties and 
the consideration of the intention 
of the parties. J. du Droit Int’l 85: 
687-759, ’58. 

Stone, Ferdinand: The Civil code of 
1808 for the territory of Orleans. 
Tulane L. Rev. 33: 1-6, ’58. 

Thiruvenkatachari, V. K.: The un- 
constitutional statutes. Sup. Ct. J. 
(India) 20: 131-36, ’57. 

Triska, R. M.: Ratification of treaties 
in Soviet theory, practice and pol- 
icy. Brit. Y. B. Int'l L. 34: 312- 
33, 58. 

Van Soclen, J. N.: Retrospective 
validation of regulations (Note). 
S. A. L. J. 75: 332-39, ’58. 

Welsh, A. S.: Native customary law 
in the Union of South Africa. J. of 
Afr. Admin. 70: 83-94, °58. 


6. TRANSLATIONS OF CODES, 
ACTS AND DECREES 


Books: 


Argentina. Reform and_rehabilita- 
tion of the Argentine banking 
system. Ed. by the Ministry of the 

Treasury. Buenos Aires, 1957. 92 p. 
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Contains English translations of 
Decree Laws No. 13.125 on the 
reform of the banking system, No, 
13.126 on the Charter of the Cen- 
tral Bank of the Argentine Repub- 
lic, No. 13.127 The Banking Law, 
No. 13.128 Charter of the National 
Mortgage Bank, No. 13.129 Char. 
ter of the Bank of the Argentine 
Nation, No. 13.130 Charter of the 
Industrial Bank of the Argentine 
Republic. 

Belgium. Commercial laws of Bel- 
gium. Deer Park, 1959. Loose-leaf. 
(Foreign Tax Law Association.) 

Brazil. Brazilian company law; de- 
cree-law no. 2.627 of September 26, 
1940. Revised transl. by the Legis- 
lation Committee of the American 
Chamber of Commerce of Brazil. 
[Rio de Janeiro, 1958.] 83 p. 

China. Collection of laws and regu- 
lations of the People’s Republic of 
China. New York, 1958. 46 p. 
(Photostat copy (positive) ). (U.S. 
Joint Publications Research Serv- 
ice.) 

China. Worker’s insurance regula- 
tions of the People’s Republic of 
China. New York, 1958. 56 p. 
(U. S. Joint Publications Research 
Service.) 

Costa Rica. Industrial encouragement 
law of Costa Rica. Washington, 
1959. 7 p. (World trade informa- 
tion service, pt. 1, No. 59-79.) 

Cuba. Fundamental law of Cuba, 
1959. Washington, 1959. 86 p. 
(Pan American Union, General 
Legal Division.) 

Egypt. Customs tariff, up to Ist Feb- 
ruary 1953. Alexandrie, Journal du 
commerce et de la marine. 1953. 
123 p. 

France. Constitution. Aron, Ray- 
mond: France—the New Republic. 
New York, 1960. 114 p. Contains 
a discussion of the new French 
constitution and the text in English 
of the constitution. 

France. Commercial laws of France. 
Deer Park, L. I, N. Y., 1959. 

130 p. (Published for members of 
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the Foreign Tax Law Association, 
Inc.) Translations of pertinent sec- 
tions from the Civil code (con- 
tracts, special contracts, etc.), the 
Commercial code (trade books, 


corporations, partnerships) and 
from special laws. 

Germany. Cartel register and filing 
procedures under new German car- 
tel law. Washington, 1958. 5 p. 
(World trade information service, 
pt. 1, No. 58-79). 

Germany. Commercial laws of West- 
ern Germany. Deer Park, L. LI., 
1959. loose-leaf (Published for 
members of the Foreign Tax Law 
Assoc., Inc.) It contains so far the 
Transl. of the Law of Stock Cor- 
porations (Aktiengesetz) and sup- 
plementary decrees. 

Ghana. Annual volume of the or- 
dinances and acts of Ghana. Accra, 
1957-. 

Ghana. Subsidiary legislation; proc- 
lamations, orders, rules, regula- 
tions and other legal notifications. 
Accra (Govt. printer), 1957- 
annual. 

Honduras. Pan American Union. 
Constitution of the Republic of 
Honduras 1957. Washington, 1958. 
51 p. 

India. Constitution of India, as 
amended up to date .. . by S.N. 
Bagga . . . Allahabad, 1958. 218 p. 

India. The law of arbitration... 
including ... a... commentary 
on the Arbitration Act, 1940, for 
India and Pakistan. By S. D. Singh, 
assisted by V. D. Singh. 4 ed. rev. 
and enl. Allahabad, 1958. 537 p. 

India. Central Sales Tax Act (Act 74 
of 1956) as amended up to date 
... by Mulk Raj Mahajan... 
and T. R. Srinivasa Iyengar .. . 
Allahabad, 1959. 382 p. 

India. Law, practice and procedure 
relating to: Central Sales Tax Act 
(Act 74 of 1956) as amended . . . 
by S. K. Agarwala . . . Allahabad, 
1959. 179 p. 

India. The Central Sales Tax Act, 

1956, Act 74 of 1956, as amended 








by Act 16 of 1957, 5 of 1958, and 
31 of 1958, by K. V. Tamhane . . 
Bombay, 1959. 282 p. 

India. Commercial manual, contain- 
ing: Companies Act, rules, forms, 
regulations, Banking Companies 
Act, Arbitration Act, Negotiable 
Instruments Act, Powers of attor- 
ney Act, Partnership Act, Contract 
Act, Sale of Goods Act, and Parti- 
tion Act. With short comments (as 
amended up to date) by S. N. 
Bagga . . . Allahabad, 1958. 1 vol. 
var. pag. 

India. The Copyright Act (Act 14 
of 1957) by Dhirendra Nath Guha. 
Calcutta, 1958. 260 p. 

India. R. N. Lal’s All India criminal 
court manual...by Radha 
Krishna... 3 ed. Allahabad, 
1958. 2 vols. 

India. Commentaries on the Estate 
Duty Act, 1953, by Shiva Gopal. 
Lucknow, 1959. 478 p. 

India. General Clauses Acts (central 
and states) ... by N. B. Bindra 
...3 ed. rev. by S. N. Bagga. 
Allahabad, 1959. 275 p. 

India. The Gift Tax Act, 1958 and 
the Gift Tax Rules, 1958, with ex- 
planatory rules . . . Prepared un- 
der the guidance of A. N. Aiyar, 
by T. A. Ramachandran and Mrs. 
T. A. Ramachandran. Madras, 
1958. 200 p. (Company Law Insti- 
tute of India Private Ltd. Madras.) 

India. The Hindu code... by 
Shiva Gopal. Allahabad, 1958. 580 
p. (Adoption, gifts, inheritance, 
guardians, property.) 

India. Hindu law, containing prin- 
ciples of Hindu law as contained in 
the Hindu law Shastras and as 
modified by the various legislative 
enactments passed up-to-date ... 
appendices containing the Hindu 
Succession Act, 1956 etc. by P. N. 
Chandra. Lucknow, 1958. 294 p. 

India. Gopalakrishnan, T. P.; Sethi, 
R. B. and Unikanta Menon, C.: 
Codified Hindu laws being com- 

mentaries on Hindu Marriage Act, 

Hindu Succession Act, Hindu 
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Adoptions and Maintenance Act, 
and Hindu Minority and Guardi- 
anship Act ... Allahabad, 1959. 
351+225+244+4291 p. 

India. The Hindu Marriage Act, 


1955, with ... commentary by 
Hashi P. Saskena. Lucknow, 1959. 
552 p. 

India. The Hindu Marriage Act, 1955 
(Act 25 of 1955) as amended by 
Act No. 73 of 1956. With... 
commentary ... by P. V. Deol- 
alker . . . Nasik City, 1959, 321 p. 

India. The Hindu Succession Act 
(No. XXX of 1956). Commentary 
by Deoki Nandan Agarwala.. . 
Allahabad, 1959. 230 p. 

India. Indian Income Tax Act and 
Accounts... by A. N. Kapur 
. « « Delhi, 1959. 533 p. 

India. The India Code, being a com- 
pilation of unrepealed Central Acts 
arranged under subject headings. 
Publ. by Government of India, 
Ministry of Law. Delhi, 1955. 
8 vols. 

India. H. C. Mitra’s Indian Limita- 
tion Act (Act IX of 1908) as 
amended up to date. Ed. by B. B. 
Mitra... 14th ed. rev... . by 
B. C. Mitra . . . assisted by Sud- 
hindra Kumer Palit. Calcutta, 
1959. 991 p. 

India. The Police Acts (central and 
states) containing an exhaustive 
commentary of Police Act, V of 
1861, III of 1888, LXIV of 1949, 
and Police (incitement to disaf- 
fection) Act, XXII of 1922 . . . by 
R. B. Sethi . . . 2 ed. Allahabad, 
1959. 435 p. 

India. The Law of Specific Relief in 
India ... commentary by Har- 
nam Singh. 3 ed. Lucknow, 1958. 
848 p. 

India. A. Ramaiya’s Indian Sale of 
Goods Act; Act 3 of 1930, being a 
critical and exhaustive treatment of 
the subject. 2 ed. thoroughly rev. 
and enl. by J. P. Singhal. Allah- 
abad, 1958. 1351 p. 

India. The Indian Stamp Act (Act. 

no. II of 1899) with an exhaustive 
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- ++ commentary .. . Appendix], 
The Indian Stamp Rules 1925 . , . 
II. All state stamp Acts .. . by 
A. Ch. Patra . . . Lucknow, 1959, 
349 p. 

India. Handbook of taxation laws of 
India, containing: Indian Income 
Tax Act, 1922, Estate Duty Act, 
1953, .. . Wealth Tax Act, 1957 
with rules, Expenditure Tax Act, 
1957 . . . Gift Tax Act, 1958 .., 
etc. by P. L. Malik . . . Lucknow, 
1958? 1 vol., var. pagings. 

India. The three new taxes, being an 
exhaustive commentary of the 
Wealth-Tax Act, 1958, the Ex. 
penditure-Tax Act, 1957 and the 
Gift-Tax Act, 1958... by A.C. 
Sampath Iyengar . . . assisted by 
S. B. Sen... Calcutta, 1959, 
LXXVII + 668 p. 

Indonesia. Foreign investment law of 
Indonesia (text). Washington, 
1958. 4 p. (World trade informa- 
tion service, pt. 1, no. 58-86.) 

Indonesia. Texts of Indonesian Law 
No. 32 (on fiscal apportionment) 
and Law No. 1 of 1957 (on re- 
gional government). Washington, 
1958. 89 mimeo. p. (U. S. Joint 
Publications Research Service.) 

International Labour Office. Legisla- 
tive Series, 1957 (vol. 38). Geneva, 
1959. var. pag. Translations and 
reprints of the most important en- 
actments on labor and related sub- 
jects. The more significant of these 
are also separately listed under the 
respective countries. 

Japan. Administrative Management 
Agency, Prime Minister’s Office. 
Fundamental laws of the adminis- 
trative organization of Japanese 
government. Tokyo, 1958. 16 p. 

Japan. The new Alien Registration 
Law; its enforcement regulations 
and immigration control order, 
1958-1959. Tokyo, 1958. 87 p. (So- 
cial and economic law of Japan, 
v. 12.) 

Japan. Customs tariff and customs 

laws of Japan, 1956-1957; with 

temporary measures for import of 
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specific goods law. Tokyo, 1956. 
249 p. (Japan customs code series.) 

Japan. EHS Law bulletin series. Japa- 
nese laws in English version. To- 
kyo, 1946-(1958) 6 vols. in 7, 
binders, var. pag. (Publ. by Eibun- 
Horei-Sha). A collection of trans- 
lated laws; each law as separate 
booklet in the binders. Vol. 1.: 
Constitution, Imperial household, 
diet, election, cabinet, government 
organization; vol. 2 (A-H & I-Z: 
Judicial system, Civil code, Com- 
mercial code (and related sub- 
jects); vol. 4: Internal Revenue 
Code; vol. 5.: Foreign exchange, 
foreign trade, foreign investment; 
vol. 6.: Banking, insurance, com- 
merce, patent; vol. 8 (A-H): 
Labor. 

Korea. (People’s Democratic Repub- 
lic.) Criminal legislation in the 
People’s Democratic Republic of 
Korea (Criminal code). Washing- 
ton, 1958. 59 mimeo. p. (U. S. 
Joint Publications Research Serv- 
ice.) 

Netherlands. Constitution. Charter 
for the Kingdom of the Nether- 
lands. The Hague, 1958. 47-61 1. 

Netherlands. Dutch corporation law. 
Transl. by S. W. Van der Meer. 
Zwolle, 1959. 35 p. Translation of 
Bk. One Chapter 3 Section III. 
Corporations. from the Nether- 
lands Commercial code, with cor- 
responding section numbers and 
differences in parentheses for the 
corporation law of the Netherlands 
Antilles. 

Nicaragua. Industrial encouragement 
law of Nicaragua. Washington, 
1959. 5 p. (World trade informa- 
tion service, pt. 1, no. 59-6.) 

Pakistan. Labour Code of Pakistan. 
2 ed. 1958, by M. Shafi. (Amended 
up to 18th April 1958.) Karachi, 
1958. 1660 p. 

Panama. Patents and trademarks laws 
of the Republic of Panama (Ad- 
ministrative Code, Book Four, Sec- 
tion VII. Patents of Invention, 
Arts. 1987-2035 and Regulations, 
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Arts. 1-61. Dated: Panama. March 
3, 1939). English translation by 
Jorge Fabrega, P. Panama, 1959. 
44 p. (In Spanish and English) 


Quebec. Loi des compagnies de fidéi- 


commis; Loi des assurances de 
Quebec, et autres lois connexes; 
toutes modifications 4 date incor- 
porées. Trust companies act; Que- 
bec insurance act, and other re- 
lated acts; including all amend- 
ments to date. Montréal, 1957. 530- 
552, 754-795, 57 p. (French and 
English.) 


Russia. U.S.S.R. Szirmai, Z.: Law in 


Eastern Europe. vol. 3. The fed- 
eral criminal law of the Soviet 
Union. Leyden, 1959. 157 p. Rus- 
sian text with an English transla- 
tion by F. J. Feldbrugge, and an 
introduction by J. M. Van Bem- 
melen. Notes by Z. Szirmai. 


Switzerland. Commercial laws of 


Switzerland. Deer Park, N. Y., 
1959. 1 v. loose-leaf. (Foreign Tax 
Law Association.) 


Turkey. Labor law in Turkey (text). 


Washington, 1959. 24 p. (World 
trade information service, pt. 1, no. 
59-19.) 


Vietnam. Constitution. Translated by 


the Bureau of the Constituent As- 
sembly. (Saigon? ), 1956. 37 p. 


Vietnam (Democratic Republic). 


Criminal legislation in the Demo- 
cratic Republic of Vietnam. (De- 
cree No. 151 of the President of the 
Democratic Republic of Vietnam 
on sanctions against Landowners 
violating the Law, 12 April 1953.) 
Washington, 1958. 3 p. (U. S. 
Joint Publications Research Serv- 
ice.) 


Articles: 
Angola. Labour Code. Int. Lab. Off. 


Legisl. S. 38: (Ang. 1) 1-52, ’57. 


Arab Union. Constitution of the 


Arab Union (March 19, 1958). 
Text. Int.-Parliam. Un. Inf. 3 s. 
9: 113-128, ’58. 


Austria. Austrian income taxes (text 


of law contd. art. 28-34). For. Tax 
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L. Weekly Bull. 8. No. 22: 1-9, 
57. 

Austria. Federal Act respecting the 
protection of mothers (Maternity 
Protection Act). Dated 13 March 
1957. Int. Lab. Off. Legisl. S. 38: 
(Aust. 1) 1-15, ’57. 

Bahrain. Bahrain Employed Persons 
Compensation Ordinance, 1957. 
(Transl. of text.) Middle East L. 
Rev. 1: 128-150, ’58. 

Bahrain. The Bahrain Labour Or- 
dinance 1957. Dated 28 December 
1957 (Labour Code). Int. Lab. Off. 
Legisl. S. 38: (Bah. 1) 1-40, ’57. 

Bahrain. Labour Ordinance, 1957 (in 
Jamad El Awwal, 1377 A. H., No- 
vember, 1957 A. D.). (Transl. of 
text.) Middle East. L. Rev. 1: 171- 
198, 199-220, ’58. 

Belgian Congo. Decree to establish 
invalidity allowances for workers 
in the Belgian Congo and Ruanda- 
Urundi. Dated 19 February 1957. 
Int. Lab. Off. Legisl. S. 38: (Bel. 
C. 2) 1-12, ’57. 

Belgian Congo. Decree to prescribe 
the maximum hours of work and 
to provide for rest on Sundays and 
public holidays. Dated 14 March 
1957. Int. Lab. Off. Legisl. S. 38: 
(Bel. C. 3) 1-8, ’57. 

Belgian Congo. Legislative Ordi- 
nance No. 22/290, respecting con- 
ciliation and arbitration procedure 
in collective labour disputes. Dated 
20 September 1957. Int. Lab. Off. 
Legisl. S. 38: (Bel. C. 2) 1-3, ’57. 

Belgium. Act respecting retirement 
and survivors’ pensions for salaried 
employees. Dated 12 July 1957. Int. 
Lab. Off. Legisl. S. 38: (Bel. 4) 
1-20, ’57. 

Benelux. Rules of procedure of the 
Inter-Parliamentary Consultative 


Council of Benelux (November 22, 
1957). Int.-Parliam. Un. Inf. 3 s. 
9: 85-95, 58. 

Brunei. The Trade Marks Enact- 
ment 1956, effective July 1, 1957 
(text). Pat. & T. M. Rev. 56: 151- 
166, 199-206, 288-337, ’58. 





THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol.9 


Bulgaria. Ukase No. 465, to promul. 
gate a Pensions Act. Dated Novem. 
ber 1957. (Old-age, invalidity and 
survivors’ pensions.) Int. Lab. Off. 
Legisl. S. 38: (Bul. 1) 1-10, ’57, 

Bulgaria. Ukase No. 466, to promul. 
gate an Act to amend and supple. 
ment the Labour Code. Dated 
6 November 1957. Int. Lab. Of. 
Legisl. S. 38: (Bul. 2) 1-22, ’57, 

Cameroons. Trust state of the Cam. 
eroons. Decree No. 57-501 setting 
forth the statute of the Cameroons, 
Int.-Parliam. Un. Inf. 3 s. 8: 165- 
180, ’58. 

Colombia. Legislative Decree No, 
0204, to lay down certain rules te. 
specting trade union privileges, 
Dated 6 September 1957. (Labor 
Code (Amendments).) Int. Lab, 
Off. Legisl. S. 38: (Col. 1) 1-3, 
"ae. 

Cuba. Trademarks. Decree No. 43 
dated August 20, 1957. Effective 
October 1, 1957. Classification of 
goods. Pat. & T. M. Rev. 56: 166- 
69, ’58. 

Cyprus. Patent Law No. 40 of De. 
cember 27, 1957 (text). Pat. & 
T. M. 56: 247-51, ’58. 

Czechoslovakia. Survey of the most 
important acts and other regula- 
tions published in the Collection 
of Laws of the Czechoslovak Re- 
public in 1957. Bull. de Droit 
Tchéchoslovaque 16: 116-17, ’58. 

Denmark. Notification of the Na- 
tional Insurance Act. No. 228, 
Dated 12 September 1957. Int. Lab. 
Off. Legis]. S. 38: (Den. 1) 1-62, 
7. 

Ecuador. Income tax laws amended 
(excerpts from Decree No. 28 of 
July 26, 1958). For. Tax L. Weekly 
Bull. 9. No. 25: 1-2, ’58. 

Egypt. Proclamation No. 5 on trade 
relations with British and French 
nationals and measures applying 
to their properties (text). Revue 
Egyptienne de Dr. Int'l 14: 142- 
53, ’58. 

Ethiopia. Constitution. Revised con- 
stitution of the Empire of Ethiopia 








1960] 


~~ oi pan ah oe ak oe eee [oe 


ti 
e 


a —— — Se oe 


Fr 


Ge 





st 
a- 


vit 
8, 


8, 
b. 


2, 


od 
of 


ly 


ch 


ag 
ue 
- 





1960] 








(November 4, 1955) (text). Int.- 
Parliam. Un. Inf. 3 s. 8: 1-25, ’57. 

European Economic Community 
(Common Market). Decree no. 58- 
84 publishing the Treaty estab- 
lishing the European Economic 
Community and the Treaty estab- 
lishing the European Atomic En- 
ergy Community signed on 25 
March 1957 (J. O. 2 February 
1958) (texts). J. du Droit Int'l 85: 
481-587, 817-913, ’58. 

European Economic Community. De- 
cree no. 58-373 of 4 April 1958 
publishing the protocols on the 
privileges and immunities and on 
the statute of the Court of Justice 
of the European Community 
signed at Brussels on 17 April 
1957 (J. O. 9 April 1958). J. du 
Droit Int’l 85: 915-41, ’58. 

France. Act No. 57-833, to promote 
the settlement of collective labour 
disputes. Dated 26 July 1957. Int. 
Lab. Off. Legisl. S. 38: (Fr. 2) 
1-7, 57. 

France. Decree No. 57-245, respect- 
ing compensation for and the pre- 
vention of industrial accidents and 
occupational diseases in the over- 
seas territories. Dated 24 February 
1957. Int. Lab. Off. Legisl. S. 38: 
(Fr. 1) 1-16, ’57. 

France. Decrees on ministerial ap- 
plications . . . of the law of the 
llth March 1957 on literary and 
artistic property (text). Rev. Int'l 
Dr. d’Auteur No. 19: 518-20, ’58. 

France. Law no. 57-298, March 11, 
1957 on literary and artistic prop- 
erty (text in English). Rev. Int'l 
Dr. d’Auteur No. 19: 503-17, ’58. 

Germany (Federal Republic). (A.) 

An Act to reorganise the system of 

wage earners’ pension insurance 

(Wage Earners’ Pension Insurance 

(Reorganisation) Act). Dated 23 

February 1957. (B.) An Act to re- 

organise the system of salaried em- 

ployees’ pension insurance (Sala- 
ried Employees’ Pension Insurance 

(Reorganisation) Act). Dated 23 

February 1957. Int. Lab. Off. 
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Legisl. S. 38: (Ger. F. R. 1) 1-59, 
as 

Germany (Federal Republic). Law 
against Restraint of competition 
(July 27, 1957). Legal Gazette I 
No. 41 of August 9, 1957, pages 
1081 to 1103. English translation. 
Wirtschaft und Wettbewerb 8: 33- 
55, °58. 

Germany (Federal Republic). New 
Corporation tax law (transl. art. 
7, 8 and $19a). For. Tax L. 
Weekly Bull. 8. No. 48: 5-6, ’58. 

Germany (Federal Republic). Notifi- 
cation of the amended text of the 
Placement and Unemployment In- 
surance Act. Dated 3 April 1957. 
Int. Lab. Off. Legisl. S. 38: (Ger. 
F. R. 3) 1-52, ’57. 

Germany (Federal Republic). Sea- 
men’s Act. Dated 26 July 1957. Int. 
Lab. Off. Legisl. S. 38: (Ger. 
F. R. 4) 1-41, ’57. 

Ghana. Constitution of Ghana 
(March 6, 1957) (text). Int.-Par- 
liam. Un. Inf. 3 s. 8: 93-146, ’57. 

Haiti. New tax amendments (ex- 
cerpts from Law of September 28, 
1958). For. Tax L. Weekly Bull. 9. 
No. 25: 4-7, ’58. 

Honduras. Decree No. 21, to pro- 
mulgate the Constitution of the 
Republic. Dated 19 December 
1957. (Extracts. V. Social Guaran- 
tees). Int. Lab. Off. Legisl. S. 38: 
(Hon. 5) 1-5, ’57. 

Honduras. Decree No. 134-A, to pro- 
mulgate the Act respecting the 
Directorate of Labour. Dated 19 
August 1957. Int. Lab. Off. Legisl. 
S. 38: (Hon. 2) 1-10, ’57. 

Honduras. Decree No. 143, to pro- 
mulgate the Act respecting collec- 
tive agreements. Dated 29 August. 
Int. Lab. Off. Legisl. S. 38: (Hon. 
3) 1-5, °57. 

Honduras. Decree No. 169, to pro- 
mulgate the Social Insurance Act. 
Dated 15 October 1957. Int. Lab. 
Off. Legisl. S. 38: (Hon. 4) 1-19, 
57. 

Hungary. Decree of the Ministry of 

the Interior No. 1/1957 (III.19) 
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B.M. concerning deportations and 
the supervision of certain persons 
by the police. (Transl. of text.) 
Saturn 3. No. 2: 89-92, ’57. 

Hungary. Order No. 1086/1957 of 
the Hungarian Revolutionary 
Workers’ and Peasants’ Govern- 
ment and the Executive of the Na- 
tional Federation of the Hungarian 
Free Trade Unions, respecting 
works councils. Dated 17 Novem- 
ber 1957. Int. Lab. Off. Legisl. S. 
38: (Hun. 2) 1-6, ’57. 

Hungary. Ordinance No. 3/1957 of 
the Ministry of Labour respecting 
unemployment assistance. Dated 
15 June 1957. Int. Lab. Off. Legisl. 
S. 38: (Hun. 1) 1-7, ’57. 

Indonesia. Act No. 22, respecting the 
settlement of labour disputes. 
Dated 8 April 1957. Int. Lab. Off. 
Legisl. S. 38: (Indo. 1) 1-8, ’57. 

Industrial property. Convention of 
the Union of Paris for the Protec- 
tion of Industrial Property (text). 
T. M. Rep. 48: 1320-40, °58. 

Iran. Patent and trademark regula- 
tions. Effective July 15, 1958 (text). 
Pat. & T. M. Rev. 57: 31-33, 
71-78, 58; 100-102, ’59. 

Iraq. Income Tax Law of Iraq No. 
85 of 1956 (transl. of text). Middle 
East L. Rev. 1: 388-413, ’58. 

Iraq. Registration Agents Law (text). 
Middle East L. Rev. 1: 595-99, ’58. 

Israel. Collective Agreements Law. 
Dated 18 February 1957 (17 Adar 
Alef 5717). Int. Lab. Off. Legisl. 
S. 38: (Isr. 2) 1-6, ’57. 

Israel. Settlement of Labour Disputes 
Law. Dated 18 February 1957 (17 
Ader Alef 5717). Int. Lab. Off. 
Legisl. S. 38: (Isr. 1) 1-8, ’57. 

Italy. Constitutional Law of Febru- 
ary 26, 1948. No. 2. Conversion of 
the Statute of the Region of Sicily, 
approved by the Law of May 15, 
1946, No. 455, into constitutional 
law. Italian Aff. 7: 2021-28, ’58. 

Italy. Constitutional Law of February 

26, 1948, No. 4. Special Statute of 

the Valle d’Aosta. Italian Aff. 7: 

2103-11, ’58. 
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Italy. Law of January 5, 1957. No, 33 
Composition and Tasks of the Na. 
tional Council for Economy and 
Labour. Italian Aff. 7: 1180-4 
58. 

Japan. Patent Law Enforcement 
Regulations amended to January 
22, 1957. Effective April 1, 1956, 
(Text) contd. from v. 55. Pat, % 
T. M. Rev. 56: 107-10, ’58. 

Jordan. Mining law in Jordan (trang, 
of law of 1926). Middle East |, 
Rev. 1: 151-63, 221-38, 288-305, 
341-58, ’58. 

Jordan. Trade marks law. (Text) 
Middle East L. Rev. 1: 440-462. 
58. 

Jordan. Trade Marks regulation jn 
Jordan (Text). Middle East L, 
Rev. 1: 463-510, ’58/59. 

Jordan. Workmen’s Compensation, 
Middle East L. Rev. 1: 414-39, 
"58. ? 

Laos. Constitution of the Kingdom 
of Laos (May 11, 1947-September 
29, 1956) Text. Int.-Parliam. Un. 
Inf. 3 s. 8: 147-55, 57. 

Lebanon. Free zones (transl. of the 
relevant provisions of the Customs 


law). Middle East L. Rev. 1: 58+- | 


, 89, ’58. 


Lebanon. Income tax in Lebanon | 
(excerpts of text). Middle East L. 


Rev. 1: 239-71, 318-27, ’58. 

Lebanon. Labour Law of September 
23, 1946 (text). Middle East L. 
Rev. 1: 557-83, ’58. 

Libya. Labour Act, No. 100 of 1957. 
Assented to 5 December 1957. Int. 
Lab. Off. Legisl. S. 38: (Libya 2) 
1-22, ’57. 

Libya. Labour Law. Royal Decree 
embodying the labour law. (Law 
of December 1957). (Text) Middle 
East L. Rev. 1:360-86, ’58. 

Libya. Law for the development 0 
national industries (transl. of text). 


For. Tax L. Weekly Bull. 8. No. § 


37: 1-9, 58. 


Libya. Libyan Petroleum Law. No. 7 
25 of 1955. (Transl. of text). Mid: ; 
dle East L. Rev. 1: 38-44, 90-9, © 


119-20, 272-87, 328-40, ’58. 
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Libya. Social Insurance Act, No. 53 
of 1957. Assented to 20 February 
1957. Int. Lab. Off. Legisl. S. 38: 
(Libya 1) 1-24, °57. 

Luxembourg. Amendments to the 
constitution (October 25, 1956). 
(Text). Int.-Parliam. Un. Inf. 3 s. 
8: 49-51, °57. 

Malaya. Constitution. Constitution of 
the Federation of Malaya (31st 
August 1957). Int.-Parliam. Un. 
Inf. 3 s. 9: 129-71, 173-213, 58. 

Mexico. Presidential decree of Janu- 
ary 21, 1958, promulgating a regu- 
lation on food additives. Published 
in the Diario Oficial, vol. CCXXVI 
(226), No. 38, 7-15, February 15, 
1958 (translation of text). Food, 
Drug, Cos. L. J. 13: 353-79, °58. 

Morocco. Dahir No. 1-57-067, re- 
specting collective labour agree- 
ments. Dated 17 April 1957 (16 
Ramadan 1376). Int. Lab. Off. 
Legisl. S. 38: (Mor. 2) 1-6, °57. 

Morocco. Dahir No. 1-57-127, to es- 
tablish labour courts. Dated 29 
April 1957 (28 Ramadan 1376). 
Int. Lab. Off. Legisl. S. 38: (Mor. 
1) 1-10, 57. 

Netherlands. Constitution. Amend- 
ment of the constitution (Septem- 
ber 10, 1956) Text. Int.-Parliam. 
Un. Inf. 3 s. 8: 26-30, ’57. 

Netherlands. Constitution. Charter 
for the Kingdom of the Nether- 
lands. Transl. by the Netherlands 
Government. Nedrl. Tijdsch. v. 
Int. R. 5: 107-18, ’58. 

Norway. Old-Age Insurance Act No. 
16 of 6 July 1957. Int. Lab. Off. 
Legisl. S. 38: (Nor. 1) 1-11, ’57. 

Philippines. An Act to amend Repub- 
lic Act No. 1161, otherwise known 
as the Social Security Act of 1954, 
and for other purposes. No. 1792. 
Approved 21 June 1957. Int. Lab. 
Off. Legisl. S. 38: 1-6, °57. 

Philippines. An Act to provide for 
National Tax Census (Republic 
Act No. 2070). (Text) For. Tax 

L. Weekly Bull. 9. No. 19: 7-9, 

58. 
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Philippines. Recent _ legislations 
(translations of excerpts from re- 
cent legislation). Phil. L. J. 33: 
398-402, 516-26, 702-12, ’58. 

Poland. Law governing elections to 
the Sejm of the Polish People’s Re- 
public (October 24, 1956) Text. 
Int.-Parliam. Un. Inf. 3 s. 8: 52-70, 
we. 

Federation of Rhodesia and Nyasa- 
land. Patents Act of 1957, effective 
April 1, 1958 (Text). Pat. & T. M. 
Rev. 56: 215-27, 252-69, 285-97, 
312-23, 58. 

Federation of Rhodesia and Nyasa- 
land. Trademarks Act of 1957. Ef- 
fective April 1, 1958 (Text). Pat. 
& T. M. Rev. 56: 87-104, 128-42, 
169-74, °58. 

Rumania. Resolution respecting the 
organisation and functioning of the 
labour disputes boards. Dated 8 
January 1957. Int. Lab. Off. Legisl. 
S. 38: (Rum. 1) 1-8, ’57. 

Russia. U.S.S.R. Gsovski, Vladimir: 
U. S. S. R. Index by subject of 
laws, edicts, and resolutions for 
the year 1957, as published in the 
U. S. S. R. Vedomosti Verkhov- 
nogo Soveta and in the R. S. 
F. S. R. Vedomosti Verkhovnogo 
Soveta. Highlights 6: 161-66, ’58. 

Russia. U. S. S. R. Constitution. Law 
amending the constitution (May 
10, 1957). Int-Parliam. Un. Inf. 
3 s. 8: 206-10, ’57. 

Russia (U. S. S. R.). Basic principles 
of the criminal legislation of the 
U. S. S. R. and the Union Repub- 
lics. In: Law in Eastern Europe, 
vol. 3 (1959), p. 36-71. 

Russia. U.S. S. R. Law consolidating 
a number of laws relating to the 
Supreme Court and amending 
articles 104 and 105 of the Consti- 
tution (February 12, 1957). Int. 
Parliam. Un. Inf. 3 s. 8: 201-206, 
7. 

Russia (U. S. S. R.). Law enacting 
the basic principles of criminal leg- 
islation of the U. S. S. R. and the 
Union Republics. In: Law in East- 
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ern Europe, vol. 3 (1959), p. 34- 
35. 

Russia (U. S. S. R.). Law enacting 
the basic principles of criminal pro- 
cedure of the U. S. S. R. and the 
Union Republics. In: Law in East- 
ern Europe, vol. 3, (1959), p. 110- 
111. 

Russia (U. S. S. R.). Law on the 
criminal responsibility for crimes 
against the state. In: Law in East- 
ern Europe, vol. 3 (1959), p. 72- 
85. 

Russia (U. S. S. R.). Law on criminal 
responsibility for military crimes. 
In: Law in Eastern Europe, vol. 3 
(1959), p. 86-109. 

Russia. U. S. S. R. Makovski, A.: 
U. S. S. R. Legislative chronicle. 
Second semester, 1957. Rev. of 
Contemp. L. 5. No. 1: 76-82, ’58. 

Russia (U. S. S. R.). (A) Ukase of 
the Presidium of the Supreme So- 
viet of the U.S.S.R. to approve reg- 
ulations for the procedure to be 
followed in examining labour dis- 
putes. Dated 31 January 1957. 
(B) Regulations for the procedure 
to be followed in examining labour 
disputes. Int. Lab. Off. Legisl. S. 
38: (U.S.S.R. 1) 1-9, ’57. 

Sarawak. Trade Marks Ordinance, 
1953, effective June 1, 1957 (Text). 
Pat. & T. M. Rev. 56: 279-97, 344- 
58, ’58. 

Saudi Arabia. The new statute of the 
Council of Ministers (Royal de- 
cree No. 380, dated 22 Shawwal 
1377 [May 11, 1958]). Commen- 
tary and transl. by H. St. J. B. 
Philby. Middle East J. 12: 318-23, 
58. 

South Africa. Act to consolidate and 
amend the law relating to the es- 
tablishment of a wage board, the 
determination of terms and condi- 
tions of employment and other in- 
cidental matters, No. 5 of 1957. 
Assented to 19 February 1957. Int. 
Lab. Off. Legisl. S. 38: (S. A. 1) 
1-24, °57. 

Taiwan—Nationalist China. Provi- 

sional Regulation entrusting trade- 
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mark registration to the National 
Bureau of Standards, promulgated 
by order of the Ministry of Eco. 
nomic Affairs. August 1, 1954 
(text). Pat. & T. M. Rev. 56: 123. 
24, ’58. 

Tanganyika. Trade Marks Ordj. 
nance, 1957, effective July 1, 1953 
(text). Pat. & T. M. Rev. 57: 3-11, 
33-46, 65-71, 58; 102-109, ’59, 

Togoland. Autonomous Republic of 
Togoland. Decree No. 56-847 of 
the 24th August 1956 containing a 
Statute for Togoland. Int.-Parliam, 
Un. Inf. 3 s. 8: 156-64, ’57. 

Tunisia. Act No. 57-73, respecting 
the system of compensation for in. 
dustrial accidents and occupational 
diseases. Dated 11 December 1957 
(18 Jumada I 1377). Int. Lab. Of, 
Legisl. S. 38: (Tun. 1) 1-49, 57, 

Tunisia. Repatriation of foreign in- 
vestment capital (text of Decree of 
June 4, 1957). For. Tax. L. Weekly 
Bull. 8. No. 9: 5-7, ’57. 

Turkey. An Act to amend certain 
sections and repeal one section of 
the Sickness and Maternity Insur- 
ance Act (No. 5502), and to in- 
sert one transitional section therein. 
No. 6901. Dated 4 February 1957. 
Int. Lab. Off. Legisl. S. 38: (Tur. 
2) 1-8, ’57. 

Turkey. Invalidity, Old-Age and Sur- 
vivors’ Insurance Act, No. 6900. 
Dated 9 February 1957. Int. Lab. 
Off. Legisl. S. 38: (Tur. 1) 1-17, 
57. 

United Arab Republic. Constitution. 
Charter of the United Arab States 
(8th March 1958). Text. Int.-Par- 
liam. Un. Inf. 3 s. 9: 104-107, 58. 

United Arab Republic. Constitution. 
Provisional constitution of the 
United Arab Republic (5th March 
1958). Text. Int.-Parliam. Un. Inf. 
3s. 9: 96-104, °58. 

United Arab Republic (Egypt and 
Syria). Law No. 115 for the Year 
1958. Compulsory use of Arabic 
language in correspondence and 

signboards in both regions of the 
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United Arab Republic (text). Pat. 
& T. M. Rev. 57: 11-12, ’58. 

United Nations Conference of Inter- 
national Commercial Arbitration. 
Convention on the Recognition 
and Enforcement of Foreign Arbi- 
tral Awards, June 10, 1958 (text). 
Arb. J. N.S. 13: 107-13, ’58. 

Uruguay. Decree to make regulations 
under the labour laws respecting 
the limitation of the hours of work 
in industry, commerce and offices. 
Dated 29 October 1957. Int. Lab. 
Off. Legisl. S. 38: (Ur. 1) 1-21, 
57. 

Vietnam. Constitution of the Repub- 
lic of Vietnam (October 26, 1956) 
Text. Int.-Parliam. Un. Inf. 3 s. 8: 
31-48, °57. 

Yugoslavia. Act respecting employ- 
ment relationships. Dated 12 De- 
cember 1957 (Labour Code.) Int. 
Lab. Off. Legisl. S. 38: (Yug. 2) 
1-84, 57. 

Yugoslavia. Law on _ contribution 
from the income of economic or- 
ganizations (text). New Yugoslav 
L. 9. No. 2: 25-27, ’58. 
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Yugoslavia. Law on the contribution 
to the budgets from the personal 
income of the workers (text). New 
Yugoslav L. 9. No. 2: 14-16, ’58. 

Yugoslavia. Law relating to the as- 
sets of economic organizations 
(text). New Yugoslav L. 9. No. 2: 
17-25, ’58. 

Yugoslavia. Law relating to the or- 
gans of internal affairs (text). New 
Yugoslav L. 9. No. 3-4: 65-83, 
58. 

Yugoslavia. Survey of legal prescrip- 
tions. (Administrative law, labour 
law, social insurance, economic 
law, economic organizations, for- 
eign trade, financial law.) New 
Yugoslav L. 9. No. 2: 28-45, ’58. 

Yugoslavia. Survey of legal prescrip- 
tions (Constitutional law, admin- 
istrative law, labour law, social in- 
surance, economic organizations). 
New Yugoslav L. 9. No. 1: 59-84, 
58. 

Yugoslavia. Ukase to promulgate a 
Pension Insurance Act. Dated 6 
December 1957. Int. Lab. Off. 
Legisl. S. 38: (Yug. 1) 1-44, °57. 


Ill. PRIVATE LAW 


1. GENERAL NOTIONS AND THE 


LAW OF PERSONS 


Books: 


Derrett, D. M.: Statutory amend- 
ments of the personal law of 
Hindus since Indian independence. 
General report (Vth Int'l Congr. 
of Comp. Law). Brussels, 1958. 
23 p. 

Eorsi, Gyula: Legal system and ad- 
ministration of justice in Hungary. 
Budapest, 1958. 56 p. A short study 
presenting the new legal system of 
the People’s Republic. It discusses 
the elaboration of the new Hun- 
garian legal system (Ch. I), the 
state organization (Ch. II), the 

civil law, i.e., the Draft Civil Code, 

the family law and the Labour 

Code (Ch. III) and the adminis- 

tration of justice (Ch. IV). 





Hanson, A. H.: Public enterprise and 
economic development. London, 
1959. 485 p. The work examines 
the important role of public enter- 
prise in development programmes 
and discusses structure, organisa- 
tion and control of public enter- 
prises in various countries (Latin 
America, Iraq, Pakistan, India, 
Turkey, etc.). 

Hikl, Mario: The civil codes in com- 
munist Czechoslovakia. Toronto, 
1959. 60 p. mimeogr. (The Czecho- 
slovak Foreign Inst. in Exile.) It 
contains chapters on the new Civil 
Code, the Family Law, and the 
Law on Procedure in civil matters. 

India. The Hindu Code . . . by 
Shiva Gopal. Allahabad, 1958. 
580 p. (Adoption, gifts, inherit- 
ance, guardians, property.) 
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India. Hindu law, containing prin- 
ciples of Hindu law as contained 
in the Hindu law Shastras and as 
modified by the various legislative 
enactments passed up-to-date... 
appendices containing the Hindu 
Succession Act, 1956 etc. by P. N. 
Chandra. Lucknow, 1958. 294 p. 

India. H. C. Mitra’s Indian Limita- 
tion Act (Act IX of 1908) as 
amended up to date. Ed. by B. B. 
Mitra... 14th ed. rev. ... by 
B. C. Mitra . . . assisted by Sud- 
hindra Kumar Palit. Calcutta, 
1959. 991 p. 

Mulla, D. F.: Principles of Hindu 
law. 12 ed. by S. T. Desai. Bombay, 
1959. 1203 p. It also contains com- 
mentaries on the Hindu Marriage 
Act 1955, Hindu Succession Act 
1956, Hindu Minority and Guardi- 
anship Act 1956, Hindu Adoptions 
Act 1956. 

Planiol, Marcel, with collaboration of 
Georges Ripert: Treatise on the 
civil law. 12 ed. translated by the 
Louisiana State Law Institute. 
Baton Rouge, 1959. 3 vols. in 6 
vols. A translation of one of the 
leading textbooks on French civil 
law. Vol. I deals with general prin- 
ciples and law of persons, includ- 
ing family and marriage, and law 
of property; Vol. II with the law 
of obligations (contracts, torts, spe- 
cial contracts) and privileges and 
mortgages; Vol. III with matri- 
monial property, succession, wills 
and donations. 


Articles: 
Anderson, J. N. D.: The Tunisian 


law of personal status. Int'l & 
Comp. L. Q. 7: 262-79, ’58. 

Aquino, R. C.: Annual survey in 
civil law—1957. Phil. L. J. 33: 
165-265, ’58. 

Aureglia, Louis: Nationality in 
Monegasque law. J. du Droit Int'l 
85: 75-121, ’58. 

BydZovsky, Ladislav: New legal reg- 

ulations concerning adoption (sum- 
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mary). Bull. de Droit Tchécho. 
slovaque 16: 220-21, ’58. 

Derrett, J. D. M.: Factum valet: the 
adventures of a maxim. Int! 
Comp. L. Q. 7: 280-302, ’58, 

Derrett, J. D. M.: Statutory amend. 
ments of the personal law of 
Hindus since Indian independence, 
Am. J. Comp. L. 7: 380-93, ’58, 

Hahn, H. J.: Euratom: the concep. 
tion of an international personality, 
Harv. L. Rev. 71: 1001-1056, 58, 

Hambro, Edvard: The legal position 
of aliens in Norway. Int'l Rey, 
Adm. Sci. 24: 141-47, ’58. 

Hanson, A. H.: Public enterprise in 
Nigeria. I. Federal public utilities, 
Pub. Admin. 36: 366-81, ’58. 

Hazard, J. N.: The general principles 
of law. Am. J. Int'l L. 52: 91-96, 
58. 

Ishada, Kikuo: On Article 90 of the 
Civil Code of Japan. Osaka Univ, 
L. Rev. No. 6: 15-26, ’58. 

Jovanovié, Milenko: From the prac- 
tice of regular courts. New Yugo- 
slav L. 9. No. 34: 12-32, ’58. 

Krishna Shetty, K. P.: The law of 
citizenship for Indian and Paki- 
stani residents in Ceylon. Ind. Y. B. 
Int'l Aff. 7: 165-85, ’58. 

Nakano, Teiichiro: Execution by 
legal fiction of declaration of in- 
tention. Osaka Univ. L. Rev. No. 
4: 38-45, ’57. 

Neufeld, Edward: Self-help in An- 
cient Hebrew law. Rev. Int'l des 
Droits de l’Antiquité 3 ser. 5: 291- 
98, 58. 

Nosek, Jindrich: Czechoslovak legal 
entities. Highlights 6: 179-91, ’58. 

Palaniswami, A.: Problems of 12 
tionality in India. Year Book of 
Leg. Stud., Law College, Madras 
2: 57-76, ’58. 

Pefia, Narciso: Prescription against 
state liberalized. Far East. L. Rev. 
6: 157-60, ’58. 


Scholtens, J. E.: Bartolus and his | 


doctrine of subjective rights. Acta 
Juridica 1958: 163-69, °58. 
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Scholtens, J. E.: Effect of thirty years’ 
extinctive prescription (case note). 
Ss. A. L. J. 75: 271-76, ’58. 

Schwind, M. A.: Ecuador: Amend- 
ments to the Civil Code (New 
legislation). Am. J. Comp. L. 7: 
84-85, °58. 

Sealey, R.: On coming of age in 
Athens. Classical Rev. 7: 195-97, 
y 

Sicat, M. C.: Survey of 1957 Supreme 
Court decisions in civil law. Far 
East. L. Rev. 6: 61-117, 184-230, 
58. 

Steinberg, K.: The nationality of 
adopted children under South 
African law. S. A. L. J. 75: 318- 
24, °58. 

Warsoff, L. A.: Citizenship in the 
state of Israel—a comment. N.Y.U. 
L. Rev. 33: 857-61, ’58. 

Yugoslavia. Summary of economic 
and legal status of foreigners. For. 
Tax L. Weekly Bull. 8. No. 33: 
1-9; No. 34: 1-9, ’58. 


2. LAW OF OBLIGATIONS 


(Contracts, torts, quasi contracts.) 


Books: 


Aguilar, Antonio: Civil liability aris- 
ing out of traffic accidents in 
Mexico. In: Mexico, A symposium 
on law and government. Coral 
Gables, 1958, p. 53-58. 

Behrendt-Poulsen, E.: International 
shipbuilding contracts (Denmark). 
Paper. I.B.A. 6th (Oslo) Confer- 
ence 1956. 6 p. 

Braekhus, Sjur: International ship- 
building contracts. Report. In: 
Sixth Conference of I.B.A., Oslo 
. . . 1956. Reports. The Hague, 
1957. P. 18-43. 

Daube, David: Certainty of price. 
In: Studies in the Roman law of 
sale. Oxford, 1959, p. 9-45. 

Daube, David: Studies in the Roman 
law of sale. Dedicated to the 
memory of Francis de Zulueta. Ox- 
ford, 1959. 195 p. 

Dias, R. W. M.: Laesio enormis: 

the Roman-Dutch story. In: Stud- 





ies in the Roman law of sale. Ox- 
ford, 1959, p. 46-65. 

Duff, P. W.: An arrangement con- 
cerning shortage of measure, and 
pacts in general. In: Studies in the 
Roman law of sale. Oxford, 1959, 
p. 64-70. 

Goldsmith, Immanuel, ed.: Damages 
for personal injury and death in 
Canada. Toronto, 1959. 374 p. 

Govare, J. P.: International ship- 
building contracts particularly legal 
problems in connection with fi- 
nance and security (France). Pa- 
per. I.B.A. 6th Conference (Oslo) 
1956. 7 p. 

Hart, H. L. A. and Honoré, A. M.: 
Causation in the law. Oxford, 1959. 
454 p. An important study in legal 
theory. Part I deals with the anal- 
ysis of causal concepts (philosophi- 
cal and legal), Part II with the 
common law approach in the law 
of torts, contract and criminal law, 
including questions of evidence 
and procedure. Part III discusses 
continental theories of causation, 
with an emphasis however on 
German law (the two main theo- 
ries: theory of causation (Beding- 
ungstheorie) and the theory of 
adequate cause). 

Hollander, Barnett: The international 
law of art, for lawyers, collectors 
and artists. London, 1959. 387 p. 
A study considering questions of 
protection of artistic works, lia- 
bility in art dealing and related 
questions. 

Honoré, A. M.: The history of aedili- 
tian actions from Roman to Ro- 
man-Dutch law. In: Studies in the 
Roman law of sale. Oxford, 1959, 
p. 132-159. 

India. A Ramaiya’s Indian Sale of 
Goods Act; Act 3 of 1930, being a 
critical and exhaustive treatment 
of the subject. 2 ed. thoroughly 
rev. and enl. by J. P. Singhal. 
Allahabad, 1958. 1351 p. 

India. The law of specific relief in 
India .. . by Harnam Singh. 3 ed. 
Lucknow, 1958. 848 p. 
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India. Hindu law, containing prin- 
ciples of Hindu law as contained 
in the Hindu law Shastras and as 
modified by the various legislative 
enactments passed up-to-date... 
appendices containing the Hindu 
Succession Act, 1956 etc. by P. N. 
Chandra. Lucknow, 1958. 294 p. 

India. H. C. Mitra’s Indian Limita- 
tion Act (Act IX of 1908) as 
amended up to date. Ed. by B. B. 
Mitra... 14th ed. rev... . by 
B. C. Mitra . . . assisted by Sud- 
hindra Kumar Palit. Calcutta, 
1959. 991 p. 

Mulla, D. F.: Principles of Hindu 
law. 12 ed. by S. T. Desai. Bombay, 
1959. 1203 p. It also contains com- 
mentaries on the Hindu Marriage 
Act 1955, Hindu Succession Act 
1956, Hindu Minority and Guardi- 
anship Act 1956, Hindu Adoptions 
Act 1956. 

Planiol, Marcel, with collaboration of 
Georges Ripert: Treatise on the 
civil law. 12 ed. translated by the 
Louisiana State Law Institute. 
Baton Rouge, 1959. 3 vols. in 6 
vols. A translation of one of the 
leading textbooks on French civil 
law. Vol. I deals with general prin- 
ciples and law of persons, includ- 
ing family and marriage, and law 
of property; Vol. II with the law 
of obligations (contracts, torts, spe- 
cial contracts) and privileges and 
mortgages; Vol. III with matri- 
monial property, succession, wills 
and donations. 


Articles: 


Anderson, J. N. D.: The Tunisian 
law of personal status. Intl & 
Comp. L. Q. 7: 262-79, ’58. 

Aquino, R. C.: Annual survey in 
civil law—1957. Phil. L. J. 33: 
165-265, ’58. 

Aureglia, Louis: Nationality in 
Monegasque law. J. du Droit Int'l 
85: 75-121, ’58. 

BydZovsky, Ladislav: New legal reg- 
ulations concerning adoption (sum- 
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mary). Bull. de Droit Tchécho. 
slovaque 16: 220-21, ’58. 

Derrett, J. D. M.: Factum valet: the 
adventures of a maxim. Int! ¢ 
Comp. L. Q. 7: 280-302, ’58. 

Derrett, J. D. M.: Statutory amend. 
ments of the personal law of 
Hindus since Indian independence, 
Am. J. Comp. L. 7: 380-93, ’58, 

Hahn, H. J.: Euratom: the concep. 
tion of an international personality, 
Harv. L. Rev. 71: 1001-1056, °58, 

Hambro, Edvard: The legal position 
of aliens in Norway. Int'l Rey, 
Adm. Sci. 24: 141-47, °58. 

Hanson, A. H.: Public enterprise in 
Nigeria. I. Federal public utilities, 
Pub. Admin. 36: 366-81, ’58. 

Hazard, J. N.: The general principles 
of law. Am. J. Int'l L. 52: 91-96, 
58. 

Ishada, Kikuo: On Article 90 of the 
Civil Code of Japan. Osaka Univ. 
L. Rev. No. 6: 15-26, ’58. 

Jovanovié, Milenko: From the prac- 
tice of regular courts. New Yugo- 
slav L. 9. No. 3-4: 12-32, ’58. 

Krishna Shetty, K. P.: The law of 
citizenship for Indian and Paki- 
stani residents in Ceylon. Ind. Y. B. 
Int'l Aff. 7: 165-85, ’58. 

Nakano, Teiichiro: Execution by 
legal fiction of declaration of in- 
tention. Osaka Univ. L. Rev. No. 
4: 38-45, °57. 

Neufeld, Edward: Self-help in An- 
cient Hebrew law. Rev. Int'l des 
Droits de l’Antiquité 3 ser. 5: 291- 
98, 58. 

Nosek, Jindrich: Czechoslovak legal 
entities. Highlights 6: 179-91, ’58. 

Palaniswami, A.: Problems of na- 
tionality in India. Year Book of 
Leg. Stud., Law College, Madras 
2: 57-76, ’58. 

Pefia, Narciso: Prescription against 
state liberalized. Far East. L. Rev. 
6: 157-60, ’58. 

Scholtens, J. E.: Bartolus and his 
doctrine of subjective rights. Acta 


Juridica 1958: 163-69, ’58. 
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Scholtens, J. E.: Effect of thirty years’ 
extinctive prescription (case note). 
S. A. L. J. 75: 271-76, ’58. 

Schwind, M. A.: Ecuador: Amend- 
ments to the Civil Code (New 
legislation). Am. J. Comp. L. 7: 
84-85, °58. 

Sealey, R.: On coming of age in 
Athens. Classical Rev. 7: 195-97, 
57. 

Sicat, M. C.: Survey of 1957 Supreme 
Court decisions in civil law. Far 
East. L. Rev. 6: 61-117, 184-230, 
58. 

Steinberg, K.: The nationality of 
adopted children under South 
African law. S. A. L. J. 75: 318- 
24, ’58. 

Warsoff, L. A.: Citizenship in the 
state of Israel—a comment. N.Y.U. 
L. Rev. 33: 857-61, 58. 

Yugoslavia. Summary of economic 
and legal status of foreigners. For. 
Tax L. Weekly Bull. 8. No. 33: 
1-9; No. 34: 1-9, ’58. 


2. LAW OF OBLIGATIONS 


(Contracts, torts, quasi contracts.) 


Books: 


Aguilar, Antonio: Civil liability aris- 
ing out of traffic accidents in 
Mexico. In: Mexico, A symposium 
on law and government. Coral 
Gables, 1958, p. 53-58. 

Behrendt-Poulsen, E.: International 
shipbuilding contracts (Denmark). 
Paper. I.B.A. 6th (Oslo) Confer- 
ence 1956. 6 p. 

Braekhus, Sjur: International ship- 
building contracts. Report. In: 
Sixth Conference of I.B.A., Oslo 
. . . 1956. Reports. The Hague, 
1957. P. 18-43. 

Daube, David: Certainty of price. 
In: Studies in the Roman law of 
sale. Oxford, 1959, p. 9-45. 

Daube, David: Studies in the Roman 
law of sale. Dedicated to the 
memory of Francis de Zulueta. Ox- 
ford, 1959, 195 p. 

Dias, R. W. M.: Laesio enormis: 

the Roman-Dutch story. In: Stud- 





ies in the Roman law of sale. Ox- 
ford, 1959, p. 46-65. 

Duff, P. W.: An arrangement con- 
cerning shortage of measure, and 
pacts in general. In: Studies in the 
Roman law of sale. Oxford, 1959, 
p. 64-70. 

Goldsmith, Immanuel, ed.: Damages 
for personal injury and death in 
Canada. Toronto, 1959. 374 p. 

Govare, J. P.: International ship- 
building contracts particularly legal 
problems in connection with fi- 
nance and security (France). Pa- 
per. I.B.A. 6th Conference (Oslo) 
1956. 7 p. 

Hart, H. L. A. and Honoré, A. M.: 
Causation in the law. Oxford, 1959. 
454 p. An important study in legal 
theory. Part I deals with the anal- 
ysis of causal concepts ( philosophi- 
cal and legal), Part II with the 
common law approach in the law 
of torts, contract and criminal law, 
including questions of evidence 
and procedure. Part III discusses 
continental theories of causation, 
with an emphasis however on 
German law (the two main theo- 
ries: theory of causation (Beding- 
ungstheorie) and the theory of 
adequate cause). 

Hollander, Barnett: The international 
law of art, for lawyers, collectors 
and artists. London, 1959. 387 p. 
A study considering questions of 
protection of artistic works, lia- 
bility in art dealing and related 
questions. 

Honoré, A. M.: The history of aedili- 
tian actions from Roman to Ro- 
man-Dutch law. In: Studies in the 
Roman law of sale. Oxford, 1959, 
p. 132-159. 

India. A Ramaiya’s Indian Sale of 
Goods Act; Act 3 of 1930, being a 
critical and exhaustive treatment 
of the subject. 2 ed. thoroughly 
rev. and enl. by J. P. Singhal. 
Allahabad, 1958. 1351 p. 

India. The law of specific relief in 

India .. . by Harnam Singh. 3 ed. 

Lucknow, 1958. 848 p. 
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Iyer, S. Ramaswamy: The law of 
torts—A treatise on the law of civil 
wrongs. 5 ed. Calcutta, 1957. 754 p. 

McKerron, R. G.: The law of delict; 
a treatise on the principles of lia- 
bility for civil wrongs in the law 
of South Africa. 5th ed. Cape 
Town, 1959. 300 p. 

Mazanti-Andersen, J.: The doctrine 
of consideration. A comparative 
analysis. Copenhagen, 1957. 55 p. 

Nicholas, J. K. B. M.: Dicta promis- 
save. In: Studies in the Roman 
law of sale. Oxford, 1959, p. 91- 
101. 

Oldewelt, F. H. F.: Shipbuilding 
contracts in the Netherlands. Pa- 
per. I.B.A. 6th (Oslo) Conference 
1956. 12 p. 

Powell, R.: Eviction in Roman and 
English law. In: Studies in the 
Roman law of sale. Oxford, 1959, 
p. 78-90. 

Prichard, A. M.: Sale and hire. In: 
Studies in the Roman law of sale. 
Oxford, 1959, p. 1-8. 

Rogerson, A.: Implied warranty 
against latent defects in Roman 
and English law. In: Studies in 
the Roman law of sale. Oxford, 
1959, p. 112-131. 

Stein, P. G.: Medieval discussions of 
the buyer’s actions for physical de- 
fects. In: Studies in the Roman 
law of sale. Oxford, 1959, p. 102- 
111. 

Thomas, J. A. C.: Celsus: sale and 
the passage of property. In: Studies 
in the Roman law of sale. Oxford, 
1959, p. 160-170. 

Wahrhaftig, Zorach: Specific per- 
formance of contracts in Hebrew 
law and in the positive law effec- 
tive today in the state of Israel. In: 
Scripta Hierosolymitana, vol. V, 
Jerusalem, 1959, p. 195-218. 

Weibul, Eskil: International ship- 
building contracts particularly legal 
problems in connection with fi- 
nance and _ security (Sweden). 

Paper. I.B.A. 6th (Oslo) Confer- 

ence 1956. 5 p. 
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Wieringa, W. G.: International ship. 
building contracts (Netherlands), 
Paper. I.B.A. 6th (Oslo) Confer. 
ence 1956. 10 p. 

Yaron, Reuven: Sale of wine. In: 
Studies in the Roman law of sale. 


Oxford, 1959, p. 71-77. 


Articles: 


Anderson, J. N. D. and Coulson, 
N. J.: The Moslem ruler and con. 
tractual obligations. N.Y.U. L. Rey. 
33: 917-33, ’58. 

Badong, P. B.: Observations in the 
Necesito decision. Phil. L. J. 33: 
662-71, ’58. 

Braband, Rolf: Liability in tort of 
government and its employees: a 
comparative analysis with emphasis 
on German law. N.Y.U. L. Rev. 
33: 18-49, ’58. 

Brown, J. A.: Sales—Good-faith pur- 
chaser—Vehicle certificate of title 
law (Note). Tulane L. Rev. 32: 
516-20, ’58. 

C., D. G.: Illegality and the conflict 
of laws. L. J. 108: 7-8, ’58. 

Castel, J. G.: Jurisdiction and money 
judgments rendered abroad. Anglo- 
American and French practice com- 
pared. McGill L. J. 4: 152-203, ’58. 

Catala, Nicole: The cause of obliga- 
tions in French law. Tulane L. 
Rev. 32: 475-84, ’58. 

Cheatham, T. E.: Sales—Action to 
annul a contract for fraud (Note). 
Tulane L. Rev. 33: 268-73, ’58. 

Cohen, Boaz: Concerning Jewish and 
Roman law “specification” in Jew- 
ish and Roman law. Rev. Int'l des 
Droits de l’Antiquité 3 ser. 5: 225- 
90, 58. 

Cox, J. J.: Penal clauses and liqui- 
dated damages, a comparative sur- 
vey. Tulane L. Rev. 33: 180-99, 
°58. (French, common law, Louisi- 
ana.) 

Daube, David: Si... tunc in 
D.19.2.22 pr. Tenancy of purchaser 
and lex commissoria. Rev. Int'l des 

Droits de l’Antiquité 3 ser. 5: 427- 

35, ’58. 
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Dias, R. W. M.: Obscurities in the 
development of damnum. Acta Ju- 
ridica 1958: 203-20, ’58. 

Evan, Charles: The I L A Draft Con- 
vention on Payment of Foreign 
Money Obligations. A critical 
analysis. J. du Droit Int'l 85: 406- 
52, ’58. 

Fazio, S. D.: A comparison of redhi- 
bition in Louisiana and the Uni- 
form Commercial Code. La. L. 
Rev. 19: 165-84, ’58. 

Friend, J. E.: Offenses and quasi- 
offenses—Liability of a contractor 
to a third party—Arrticles 2315 and 
2316, Louisiana Civil Code of 1870 
(Note). Tulane L. Rev. 32: 781- 
83, ’58. 

G., G. H.: Suicide pacts. §. L. T. 
1958: 209-11, 58. 

G., J. J.: The hirer’s duty to take care. 
S. L. T. 1958: 165-67, °58. 

G., N.: Legal aspects of suicide. S. 
L. T. 1958: 141-44, ’58. 

Gatilao, R. S. and Saludo, A. G., Jr.: 
Recovery for moral damages for 
breaches of contracts and the Ca- 
chero case. Phil. L. J. 33: 672-90, 
58. 

Ghauth, Muhammad: Torts due to 
negligence—Burden of proof. Is- 
lamic Culture 32: 153-63, 232-38, 
58. ‘ 

Gooderson, R. N.: Turpitude and 
title in England and India. Camb. 
L. J. 1958: 199-217, ’58. 

Hardy, G. W., III: Mineral rights— 
Breach of contracts—Damages 
(Note). La. L. Rev. 18: 354-60, 
58. 

Hauser, R. E.: The use of index 
clauses in private loans. A com- 
parative study. Am. J. Comp. L. 
7: 350-65, ’58. 

Honoré, A. M.: Condictio and pay- 
ment. Acta Juridica 1958: 135-40, 
58. 

Howroyd, R. and Howroyd, F. J.: 
The assessment of compensation 
for loss of support. S. A. L. J. 75: 
65-83, ’58. 

International Law Association. Pay- 

ment of foreign money liabilities. 





Revised Draft Convention (Text). 
J. du Droit Int’l 85: 611-13, ’58. 
Itaas, Evalyn and Macaranas, Julio, 
Jr.: The object and liability for its 
loss in a contract of sale. L. Rev. 

(Philippines) 8: 378-86, ’58. 

Kahn, Ellison: Contract illegal by for- 
eign law (Note). S. A. L. J. 75: 
95-99, 58. 

Kahn, Ellison: Offer and counter- 
offer (case note). S. A. L. J. 75: 
10-13, ’58. 

Kahn, Ellison: Two cases on uni- 
lateral mistake (case note). S. A. 
L. J. 75: 237-40, ’58. 

Kautzor-Schroeder, Klaus: Public 
tort liability under the treaty con- 
stituting the European Coal and 
Steel Community compared with 
the Federal Tort Claims Act. Villa- 
nova L. Rev. 4: 198-244, 58/59. 
(France, Germany, United States.) 

Ledet, S. J., Jr.: Lay-away sales in 
Louisiana . . . payment of the price 
as a suspensive condition to transfer 
of ownership. La. L. Rev. 19: 151- 
65, °58. 

McK., R. G.: Measure of damages: 
damage caused partly outside pe- 
riod of limitation (Note). S. A. 
L. J. 75: 210-11, ’58. 

Mankiewicz, R. H.: Some aspects of 
civil law regarding nuisance and 
damage caused by aircraft. J. Air L. 
& Com. 25: 44-54, ’58. 

Mann, F. A.: Illegality and the con- 
flict of laws. Mod. L. Rev. 21: 130- 
37, 58. 

Millner, M. A.: The lex commissoria: 
some cheer for the buyer (case 
note). S. A. L. J. 75: 158, ’58. 

Mitchell, J. G.: Protecting the hire- 
purchaser. Scot. L. Rev. 74: 157- 
60, 181-86, ’58. 

Mulligan, G. A.: Damages for breach. 
IX. Deductions: inconvenience: 
general and special, and particu- 
larity: breach of promise of mar- 
riage. S. A. L. J. 75: 160-80, ’58. 

Mulligan, G. A.: Damages for 
fraudulent misrepresentation: the 
citrus case (case note). S. A. L. J. 
75: 130-33, ’58. 
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Mulligan, G. A.: “Shadow and sub- 
stance”: the pineapple case. S. A. 
L. J. 75: 50-64, ’58. 

Mulligan, G. A.: Some remedies for 
breach of contract. S. A. L. J. 75: 
391-96, ’58. 

Murray, T. B.: Effect of “non-varia- 
tion clause” in contract (case note). 
S. A. L. J. 75: 15-20, ’58. 

Naquin, M. J.: Contracts—Lack of 
knowledge of existing zoning ordi- 
nance as grounds for rescission of 
option. La. L. Rev. 19: 196-200, 
58. 

Nicholas, Barry: Liability for animals 
in Roman law. Acta Juridica 1958: 
185-90, ’58. 

Page, J. L.: Sales—Liability of manu- 
facturer to ultimate consumer—Im- 
plied warranty—Privity of contract 
(Note). Tulane L. Rev. 33: 273- 
77, 58. 

Pe, C. L.: Undisclosed agency in the 
Philippines: a comparative evalua- 
tion. L. Rev. (Philippines) 8: 350- 
360, 58. 

Plessis, L. J. du: The problem of 
causality in the law. Acta Juridica 
1958: 314-19, 58. 

Ponnuswami, K.: Post consideration 
—a note. Sup. Ct. J. (India) 21: 
83-91, °58. 

Price, T. W.: The problem of causa- 
tion in the Aquilian action. Acta 
Juridica 1958: 43-53. 

Rohde, Knut: Adjustment of con- 
tracts on account of changed con- 
ditions. In: Scandinavian Studies in 
Law 1959, p. 151-98. 

Rubin, Leslie: Negotiorum gestio and 
the Animus negotia aliena gerendi. 
Acta Juridica 1958: 54-63, 58. 

Scholtens, J. E.: Abuse of rights. S. A. 
L. J. 75: 39-49, ’58. 

Scholtens, J. E.: Forfeiture of benefits 
and the right of third parties (case 
note). S. A. L. J. 75: 137-41, ’58. 

Scotland. Improvements in the law of 
diligence (contributed). S. L. T. 
1958: 192-95, ’58. 

Simon, J. F.: Offenses and quasi-of- 

fenses—Prescription—Contra non 
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valentem (Note). Tulane L. Rey, 
32: 783-87, ’58. 

Singh, Avtar: “Common employment 
in India.” Sup. Ct. J. (India) 21; 
202-207, *58. 

Smit, Hans: Frustration of contract: 
a comparative attempt at consolida- 
tion. Colum. L. Rev. 58: 287-315, 
58. (Swiss, German, Netherlands, 
French, English, American.) 

Smith, T. B.: Master and servant, 
Further historical outlines. Jurid, 
Rev. N.S. 3: 215-29, ’58. 

Smith, T. B.: Pollicitatio—promise 
and offer. Acta Juridica 1958: 141- 
52, ’58. 

South Africa. Hire-purchase legisla. 
tion. For. Tax L. Weekly Bull. 8. 
No. 24: 1-4, ’58. 

Strahl, Ivar: Tort liability and insur. 
ance. In Scandinavian Studies in 
Law 1959, p. 199-226. 

Thomas, J. A. C.: The nature of 
merces. Acta Juridica 1958: 191-99, 
58. 

Waelbroeck, Michel: Les Novelles. 
Corpus Juris Belgici. Droit Civil 
Tome IV (Book review). N.YU. 
L. Rev. 33: 765-71, ’58. 

Washofsky, L. A.: Contracts—Antici- 
patory breach—Specific perform- 
ance—Articles 1926, 1927, 2096, 
Louisiana Civil Code of 1870 
(Note). Tulane L. Rev. 33: 229- 
33, 58. 

Watson, W. W.: Obligations—Doc- 
trine of economic duress (Note). 
Tulane L. Rev. 32: 512-16, ’58. 

Wilson, J. F.: The problem of the 
enforcement of promises in Anglo- 
American law. Tulane L. Rev. 32: 
371-86, ’58. 

Wortley, B. A.: A uniform law on 
international sales of goods (in- 
cludes text). Int’l & Comp. L. Q.7: 
1-21, 58. 


3. LAW OF PROPERTY 
(Real property, personal property, 
expropriation, confiscation.) 


Books: 
Batiza, Rodolfo: The evolution of the 
fideicomiso (trust) concept under 
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Mexican law. In: Mexico. A sym- 
posium on law and government. 
Coral Gables, 1958, p. 67-75. 

Bayitch, S. A.: Aircraft mortgage in 
the Americas. A study in compara- 
tive aviation law with documents. 
Coral Gables, 1960. 159 p. (Univer- 
sity of Miami School of Law, Inter- 
american Legal Studies No. 5.) _ 

Borja Martinez, Manuel: The Mexi- 
can doctrine of imposed joint own- 
ership. In: Mexico. A symposium 
on law and government. Coral 
Gables, 1958, p. 44-52. 

Codrington, H. W.: Ancient land 
tenure and revenue in Ceylon. Co- 
lombo, 1958. 77 p. (Ceylon Govt. 
Press.) 

Denman, D. R.: Origins of owner- 
ship. London, 1958. 181 p. 

Desai, M. B.: Report on an inquiry 
into the working of the Bombay 
Tenancy and Agricultural Lands 
Act, 1948 (as amended up to 1953) 
in Gujarat (excluding Baroda Dis- 
trict). Bombay, 1958. 96 p. 

Farran, C. D’O.: The principles of 
Scots and English land law; an 
historical comparison. Edinburgh, 
1958. 284 p. 

Gulliver, P. H.: Land tenure and 
social change among the Nyakusa: 
an essay in applied anthropology 
in South-West Tanganyika. East 
African Studies 2, Kampala, 1958. 
47 p. 

International Law Association. New 
York University | Conference 
(1958). International Committee 
on Nationalization (question- 
naire). n.p., 1958. 29 p. 

International Law Association. New 
York University | Conference 
(1958). International Monetary 
Law Committee. Money of account 
in case of damages. New York, 
1958. 10 p. 

International Law Association. New 
York University | Conference 
(1958). The legal effects of na- 
tionalisations enacted by foreign 


states. n.p., 1958. 29 p. 
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Kenya Colony and _ Protectorate. 
Working party on land tenure, 
1957-1958. Report. Nairobi, 1958. 
161 p. 

Lambert, H. E.: The systems of land 
tenure in the Kikuyu land unit. 
Cape Town, 1959. 

Lawson, F. H.: Family property and 
individual property—General re- 
port (Vth Int'l Congr. of Comp. 
Law, Section I B1). Brussels, 1958. 
14 p. 

Marei, Sayed: Agrarian reform in 
Egypt. Cairo, 1957. 480 p. 

Meek, C. K.: Land tenure and land 
administration in Nigeria and the 
Cameroons. London, 1957. 420 p. 
(Colonial Research Studies, No. 
22.) 

Mehta, H. R.: Conveyancing counsel. 
Jullundur, 1958. 266 p. A collec- 
tion of conveyancing precedents 
and explanatory text. 

Mosler, H.: Proposals for an interna- 
tional code regulating the handling 
of property of enemy nationals. In: 
Sixth Conference I.B.A. Oslo, 1956. 
Reports. The Hague, 1957. p. 351- 
364. 

Schott, Riidiger: The problems of 
private and collective property 
among primitive peoples—general 
report. (Vth Int'l Congr. of Comp. 
Law, Section I D1). Brussels, 1958. 
6 p. 

Simpson, S. R.: Federation of Ni- 
geria: A Report on the registration 
of title to land in the Federal Terri- 
tory of Lagos. Lagos, 1957. 

Verdross, Alfred: Protection of pri- 
vate property under quasi-interna- 
tional agreements. In: Varia Juris 
Gentium, Leiden, 1959, p. 355-62. 

Villalon Igartua, Francisco: The pub- 
lic registry of property in Mexico. 
In: Mexico. A symposium on law 
and government. Coral Gables, 
1958, p. 40-43. 

Wortley, B. A.: Expropriation in pub- 
lic international law. Cambridge, 

1959. 169 p. 
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Articles: 


Badong, P. B., Ferrer, N. T. and 
Cabral, A. V., Jr.: The law on oc- 
cupancy revisited. Phil. L. J. 33: 
497-515, ’58. 

Baiiez, S. T.: Survey of 1957 cases in 
land registration. Phil. L. J. 33: 
126-42, ’58. 

Branney, L.: Registration of title to 
land in Lagos. An appreciation of 
the Report of R. S. Simpson, land 
tenure specialist, Colonial Office. J. 
of Afr. Admin. 10: 136-43, ’58. 

Carlston, K. S.: Concession agree- 
ments and nationalization. Am. J. 
Int'l L. 52: 260-79, ’58. 

Carter, B. J.: Mineral rights and 
after-acquired title. La. L. Rev. 18: 
312-22, ’58. 

Cook, W. H., Jr.: Donations—The 
effect of will upon the legal usu- 
fruct created by article 916 of the 
Louisiana Civil Code (Note). La. 
L. Rev. 18: 574-77, 58. 

Dainow, Joseph: Legislative Sym- 
posium (1958). Civil code and re- 
lated problems: Property. La. L. 
Rev. 19: 65-72, ’58. 

Daube, David: Implantatio and satio. 
Acta Juridica 1958: 180-84, ’58. 
Derrett, J. D. M.: Alienations at 
Hindu law: a revolutionary full 
bench decision. Sup. Ct. J. (India) 

20: 85-96, ’57. 

Derrett, J. D. M.: Kuttd: a class of 
land-tenures in South India. S. O. 
A. S. Bull. 21: 61-81, ’58. 

Derrett, J. D. M.: The rights of pur- 
chasers at court sales of items of 
joint family property. Sup. Ct. J. 
(India) 20: 11-18, ’57. 

Domke, Martin: On the nationaliza- 
tion of foreign shareholders’ in- 
terests. N. Y. L. Forum 4: 46-58, 
58. 

Dore, R. P.: The Japanese land re- 
form in retrospect. Far East. Surv. 
27: 183-88, ’58. 

Egypt. Sequestration of enemy prop- 
erty in Egypt. Revue Egyptienne 
de Dr. Int'l 14: 137-41, ’58. 

Fazio, S. D.: Property—Rights of 

riparian owners to alluvion formed 
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as a result of the works of map 
(Note). La. L. Rev. 18: 73943 
58. 

Gooderson, R. N.: English contract 
problems in Indian code and case 
law (to be continued). Camb. L, J, 
1958: 67-84, ’58. 

Gooderson, R. N.: Turpitude and 
title ‘in England and India. Camb, 
L. J. 1958: 199-217, ’58. 

Gow, J. J.: The roots of a tree. Jurid, 
Rev. N.S. 3 (1958): 242-52, ’58, 
Hepp, Francois: Copyright “incor. 
poreal property”? Rev. Int'l Dr. 

d’Auteur No. 19: 161-91, ’58, 

Hingorani, R. C.: Concept of prop. 
erty as a fundamental right. Sup, 
Ct. J. (India) 21: 199-202, ’58. 

Honoré, A. M.: Degrees of invalidity, 
S. A. L. J. 75: 32-38, ’58. 

Hyde, J. N. and others: Nationaliza- 
tion of the property of aliens (A re- 
sponse to Th. A. Am. Branch). 
The Record 13: 367-81, ’58. 

Indonesia. The measures taken by the 
Indonesian government against 
Netherlands enterprises by The 
Board of Editors. Nedrl. Tijdsch. v. 
Int. R. 5: 227-47, ’58. 

Jackson, T. H., Jr. and Jeter, R. McL., 
Jr.: The Guillory case: what are its 
implications for private and chari- 
table trusts. Tulane L. Rev. 32: 
415-32, ’58. 

Jordan, R. J. P.: Praedial servitudes: 


the imposition of positive duties | 


upon the servient owner. S. A. L. J. 
75: 181-88, ’58. 

Kerr, A. J.: The juristic nature of 
trusts inter vivos. S. A. L. J. 75: 
84-93, ’58. 

Kocvara, Stefan: Property law of the 
Czechoslovak peoples democracy. 
Am. J. Comp. L. 7: 267-76, ’58. 

Kruse, .F. .Vinding: .What does 
“Transfer of property” mean with 
regard to chattels? A study in com- 
parative law. Am. J. Comp. L. 7: 
500-15, ’58. 

LeDain, G. E.: The real estate broker. 
McGill L. J. 4: 219-44, ’58. 

Ledet, S. J., Jr.: Property—Transfer 
of immovable community property 
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—Estoppel and the parol evidence 
rule. La. L. Rev. 18: 746-51, ’58. 

Leopold, G. V.: A survey of the in- 
demnification law of the Federal 
Republic of Germany. Mich. St. 
Bar J. 37. No. 1: 59-65, ’58. 

Leyser, J.: The ownership of flats—a 
comparative study. Int'l & Comp. 
L. Q. 7: 31-53, ’58. 

McAleavy, Henry: Lien in China and 
Vietnam. J. Asian Stud. 17: 403- 
15, 58. 

McCollam, J. M.: Real Property—Al- 
luvion and dereliction—Articles 
509 and 510, Louisiana Civil Code 
of 1870 (Note). Tulane L. Rev. 
32: 319-24, 58. 

Mazeau, Margot: Registration of title 
to immovables in Louisiana. Tu- 
lane L. Rev. 32: 677-85, ’58. 

Murray, I. B.: The nature of a trust 
in South African law. Acta Juridica 
1958: 54-71, ’58. 

Pefia, Narcisco: Will torrens title 
yield to laches? Far East L. Rev. 
6: 45-46, ’58. 

Pierson, A. B., Jr.: Property—Thirty 
year prescription in boundary ac- 
tion (Note). La. L. Rev. 18: 742- 
46, 58. 

Ramachandran, V. G.: The constitu- 
tional amendment of article 31. 
Sup. Ct. J. (India) 20: 33-52, ’57. 

S., E.: The Agriculture Bill, 1958. 
The present pattern. S. L. T. 1958: 
65-69, ’58. 

Santos, V. A.: Right of way and pre- 
scription. Phil. L. J. 33: 458-65, 
58 


Scholtens, J. E.: Acquisition of own- 
ership of wild animals (Case note). 
S. A. L. J. 75: 369-70, ’58. 

Scholtens, J. E.: Fideicommissa resi- 
dui and the giving of security 
(Case note). S. A. L. J. 75: 145-47, 
58. 

Scholtens, J. E.: The rights of bona 
fide possessor to fruits. S. A. L. J. 
75: 282-93, ’58. 

Scholtens, J. E.: Unregistered servi- 
tudes and subsequent alienees (Case 


note). S. A. L. J. 75: 248-51, ’58. 
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Scotland. Power to vary trusts (con- 
tributed). S. L. T. 1958: 29-31, ’58. 

Scotland. Service of heir of a last sur- 
viving trustee (contributed). S. L. 
T. 1958: 41-44, ’58. 

Scotland. The tenancy of shops. A 
changing picture (contributed). S. 
L. T. 1958: 197-98, ’58. 

Scott, J. R.: Acquiescence. S. L. T. 
1958: 81-85, ’58. 

Seidl-Hohenveldern, Ignaz: Com- 
munist theories on confiscation and 
expropriation. Critical comments. 
Am. J. Comp. L. 7: 541-71, ’58. 

Simon, J. F.: Real property—Bounda- 
ries—Article 852, Louisiana Civil 
Code of 1870 (Note). Tulane L. 
Rev. 32: 324-28, ’58. 

Sipkov, Ivan: Postwar nationaliza- 
tions and alien property in Bul- 
garia. Am. J. Int'l L. 52: 469-94, 
58. 

Slovenko, Ralph: Of pledge. Tulane 
L. Rev. 33: 59-132, ’58. 

Sommerich, O. C.: Netherlands: East 
German nationalization held inef- 
fective (Decision). Am. J. Comp. 
L. 7: 287-88, ’58. 

Tanaka, Seije: On theories about 
alienation of jus in rem in the 
Civil Code of Japan. Osaka Univ. 
L. Rev. No. 5: 25-37, °57. 

Thomas, J. A. C.: Perpetuities and 
fideicommissary substitutions. Rev. 
Int'l des Droits de l’Antiquité 3 
ser. 5: 571-90, 58. 

Uganda. Land tenure in Uganda 
(Note). J. A. L. 2: 1-4, 58. 

Veron, E. E.: Mineral law—Prescrip- 
tion of mineral leases. La. L. Rev. 
19: 207-14, ’58. 

Verzijl, J. H. W.: The relevance of 
public and of private international 
law respectively for the solution of 
problems arising from nationaliza- 
tion of enterprises. Zschft. fiir ausl. 
offentl. Recht u. Voélkerrecht 19: 
531-50, ’58 . 

White, C. M. N.: Terminological 
confusion in African land tenure. 

J. of Afr. Admin. 10: 124-30, ’58. 
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Wortley, B. A.: The Mexican oil dis- 
pute 1938-1946. Grot. Soc’y 43: 
15-37, °59. 

Wurfel, David: Philippine agrarian 
reform under Magsaysay. Far East. 
Surv. 27: 7-15, 23-30, ’58. 

Yamashita, Yasuo: Title claim of 
Japanese property in Korea. Japa- 
nese Ann. Int'l L. 2: 38-54, ’58. 

Yiannopoulos, A. N.: Bills of lading 
and the conflict of laws: validity of 
“negligence” clauses in France. 
Am. J. Comp. L. 7: 516-40, ’58. 

Zitting, Simo: An attempt to analyse 
the owner’s legal position. In: 
Scandinavian Studies in Law 1959, 
p. 227-47. 


4. LAW OF SUCCESSION 
Books: 


Anderson, J. N. D.: Islamic law in 
the modern world. New York, 
1959. 106 p. A collection of five 
lectures: conceptions of law—Is- 
lamic and Western, Islamic law 
and modern life, Islamic law of 
marriage and divorce, Islamic law 
of inheritance, and contemporary 
legal trends in the Muslim world. 

Gopalakrishnan, T. P., Sethi, R. B. 
and Unikanta Menon, C.: Codified 
Hindu laws being commentaries on 
Hindu Marriage Act, Hindu Suc- 
cession Act, Hindu Adoptions and 
Maintenance Act, and Hindu Mi- 
nority and Guardianship Act... 
Allahabad, 1959. 351+ 225+244+ 
291 p. 

India. The Hindu Succession Act 
(No. XXX of 1956). Commentary 
by Deoki Nandan Agarwala . . . 
Allahabad, 1959. 230 p. 

Mahmud, I.: Muslim law of succes- 
sion and administration. A com- 
parative study of the principles of 
Muslim law (Shari’ah) relating to 
succession and administration of 

the estate of a deceased Muslim 

person and its application in Paki- 

stan and India. Karachi, 1958. 

237 p. 
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Rheinstein, Max: Judicial and ad. 
ministrative control of the liquida. 
tion of decedents’ estates. General 
reports (Vth Intl Congr. Comp, 
Law), Bruxelles, 1958. 12 p. 

Rged, O. T.: Administration of for. 
eign estates—problems of executors 
and possible solutions (Norway), 
In: Sixth Conference of I.B.A. Oslo 
. . . 1956. Reports. The Hague, 
1957. P. 127-136. 

Yaron, Reuven: Dispositions in con. 
templation of death: some formu. 
las. In: Scripta Hierosolymitana, 
vol. V. Jerusalem, 1958, p. 245-59, 


Articles: 


“A B C”: Formal validity of wills 
(Report of the Private International 
Law Committee). Sol. J. 102: 647- 
48, ’58. 

Anton, A. E.: The formal validity of 
wills. S. L. T. 1958: 217-219, ’58, 

Bayer, M. H.: Signature to will by 
mark (Case note). S. A. L. J. 75: 
387-88, ’58. 

Beinart, B.: Liability of a deceased 


estate for maintenance. Acta Ju- | 


ridica 1958: 92-111, ’58. 


Cooper, D. A.: Title to ships under | 


construction, comparative law 


notes. Fed. Bar J. 18: 393-404, 58. | 


(United States, England, Germany, 
France.) 

Cox, J. J.: Successions—Usufruct of 
surviving spouse—Article 916, 
Louisiana Civil Code of 1870 
(Note). Tulane L. Rev. 32: 328- 
32, ’58. 

Derrett, J. D. M.: Anomalous decis- 
ions from Patna on the Hindu Suc- 
cession Act, 1956. Sup. Ct. J. (In- 
dia) 21: 259-66, ’58. 

Farran, C. d’O.: The devolution of 
property on death in Spanish and 
English law (with references to 
Catalan law and Scots law). Tv- 
lane L. Rev. 32: 387-414, ’58. 

Feria, Jose: Problems affecting settle- 
ment of estates. L. Rev. (Philip- 

pines) 9: 16-22, ’58. 
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Fyzee, A. A. A.: The Fatimid law of 
inheritance. Stud. Islamica 9: 61- 
70, ’58. 

Homan, F. D.: Inheritance in the 
Kenya native land units. J. of Afr. 
Admin. 10: 131-35, ’58. 

McGlasson, H. E., Jr.: Wills—What 
constitutes the end of a will—La. 
R. S. of 1950. 9: 2442 (Note) ’58. 
Tulane L. Rev. 32: 521-23, ’58. 

Merrill, C. P.: Adoption of a spouse 
as an heir-at-law. Tulane L. Rev. 
32: 469-74, ’58. 

Murray, T. B.: Provision in will for 
simultaneous death (Note). S. A. 
L. J. 75: 94-95, 58. 

Oppenheim, Leonard: One hundred 
fifty years of succession law. Tu- 
lane L. Rev. 33: 43-58, ’58. 

Oppenheim, Leonard: Why a revision 
of the Louisiana Trust Estates Act 
is necessary. La. L. Rev. 18: 599- 
608, 58. 

Scholtens, J. E.: An echo of the legiti- 
mate portion (Case note). S. A. 
L. J. 75: 375-79, 58. 

Scholtens, J. E.: Rectification of mis- 
takes in wills (Note). S. A. L. J. 
75: 127-29, ’58. 

Scholtens, J. E.: Testatoris mens et 
voluntas verbis praefertur? (Case 
note). S. A. L. J. 75: 363-66, ’58. 

Scott, J. R.: Conditio si institutus sine 
liberis decesserit. S. L. T. 1958: 
229-33, ’58. 

Scott, J. R.: Division among issue. 
S. L. T. 1958: 153-56, ’58. 

Sivaramayya, B.: Some aspects of the 
Indian Succession Act. Sup. Ct. J. 
(India) 20: 221-30, ’57. 

Taggart, E. G.: Wills—Certainty of 
date in olographic will—Arrticle 
1588, Louisiana Civil Code of 1870 
(Note). Tulane L. Rev. 32: 332- 
35, 58. 


5. FAMILY LAW 
Books: 
Anderson, J. N. D.: Islamic law in 
the modern world. New York, 


1959. 106 p. A collection of five 
lectures: conceptions of law—Is- 
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lamic and Western, Islamic law 
and modern life, Islamic law of 
marriage and divorce, Islamic law 
of inheritance, and contemporary 
legal trends in the Muslim world. 

Brown, B. F.: The ordinary and ex- 
traordinary forms of marriage in 
the various canon laws. General re- 
port. (Vth Int'l Congr. of Comp. 
Law, Section I. C.1), Bruxelles, 
1958. 20 p. as 

Coker, G. B. A.: Family property 
among the Yorubas. London, 1958. 
314 p. 

Colson, Elizabeth: Marriage and the 
family among the plateau of North- 
ern Rhodesia. Manchester, 1958. 
379 p. 

Dumont, Louis: Hierarchy and mar- 
riage alliance in south Indian kin- 
ship. London, 1957. 45 p. (Occa- 
sional papers of the Royal Anthro- 
pological Institute, No. 12.) 

Gammelgaard, Sgren: Resale price 
maintenance. Project no. 238. Paris, 
1958. 114 p. Chapter IT deals with 
types of legislation on resale price 
maintenance in Denmark, France, 
Germany, Ireland, Norway, 
Sweden, United Kingdom, United 
States and Canada. 

Gopalakrishnan, T. P., Sethi, R. B. 
and Unikanta Menon, C.: Codified 
Hindu laws being commentaries on 
Hindu Marriage Act, Hindu Suc- 
cession Act, Hindu Adoptions and 
Maintenance Act, and Hindu Mi- 
nority and Guardianship Act... 
Allahabad, 1959. 351-+225+244+ 
291 p. 

India. The Hindu Marriage Act, 
1955, with ... commentary by 
Hashi P. Saskena, Lucknow, 1959. 
592 Pp. 

India. The Hindu Marriage Act, 
1955 (Act 25 of 1955) as amended 
by Act no. 73 of 1956. With... 
commentary ... by P. V. Deolalker 
. . « Nasik City, 1959. 321 p. 

Kapadia, K. M.: Marriage and family 
in India. 2 ed. Bombay, 1958. 
318 p. 
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Latey, William and Burguin, P. L.: 
Foreign divorces—problems arising 
and possible solutions. In: Sixth 
Conference I.B.A. Oslo, 1956. Re- 
port. The Hague, 1957. P. 249-266. 

Sheed, F. J.: Nullity of marriage. 
New York, 1959. 132 p. 

Stgjlen, Andreas: Foreign divorces— 
problems arising and possible solu- 
tions (Norway). In: Sixth Confer- 
ence I.B.A. Oslo, 1956. Reports. 
The Hague, 1957. p. 282-291. 

Vreeland, H. H.: Mongol community 
and kinship structure. New York, 
1957. 359 p. (Institute of Pacific 
Relations.) 

Yang, C. K.: The Chinese family and 
the communist revolution. Cam- 
bridge, Mass. 1959. 246 p. 


Articles: 


Adamson, N. J.: Lord Brougham’s 
Act and Scottish irregular mar- 
riages. Jurid. Rev. N.S. 3: 148-58, 
58. 

Allott, A. N.: Marriage and internal 
conflict of laws in Ghana. J. A. L. 
2: 164-83, °58. 

Amarteifio, Evelyn: Customary mar- 
riage in Ghana. African Women 3: 
4-5, ’58. 

Anderson, J. N. D.: The Tunisian 
law of personal status. Int'l & 
Comp. L. Q. 7: 262-79, ’58. 

Anderson, J. N. D.: Reforms in 
family law in Morocco. J. A. L. 2: 
146-59, ’58. 

Anton, A. E. and Ph. Francescakis: 
Modern Scots “runaway mar- 
riages.” Jurid. Rev. N.S. 3: 253-85, 

Arnholm, C. J.: The new Norwegian 
legislation relating to parents and 
children. In Scandinavian Studies 
in Law 1959, p. 9-20. 

Bartholomew, G. W.: The origin and 
development of bigamy. L. Q. R. 
74: 259-71, ’58. 

BydzZovsky, Ladislav: New legal regu- 

lations concerning adoption (Sum- 

mary). Bulletin de Droit Tchécho- 

slovaque 16: 220-21, ’58. 
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Coulson, N. J.: Reform of the family 
law in Pakistan. Stud. Islamica 7; 
135-55, °57. 

Derrett, J. D. M.: Alienations at 
Hindu law: a revolutionary full 
bench decision. Sup. Ct. J. (India) 
20: 85-96, ’57. 

Diwan, Paras: The new Hindu law 
of maintenance. Sup. Ct. J. (India) 
20: 97-130, ’57. 

Greenfield, D. E.: Marriage by Chi- 
nese law and custom in Hongkong, 
Int’l & Comp. L. Q. 7: 437-51, ’58, 

H., W. C.: Reciprocal enforcement of 
alimentary decrees. S. L. T. 1958: 
149-50, °58. 

Hahlo, H. R.: The changing face of 
marriage and divorce (Note). S. A. 
L. J. 75: 434-36, 58. 

Hahlo, H. R.: Further conundrums 
under the Matrimonial Affairs Act. 
S. A. L. J. 75: 202-206, ’58. 

Hemican, C. E., Jr.: Care of the per- 
son and property of the minor. Tv- 
lane L. Rev. 32: 299-305, ’58. 

Huber, H.: Kinship terms and tradi- 
tional forms of marriage among the 
SE (West Africa). Anthropos 53: 
925-44, ’58. 

Johns, J. S.: Husband and wife— 
Community property—Comming- 
ling of separate and community 
funds (Note). Tulane L. Rev. 33: 
244-47, ’58. 

Kafka, Arno&t and Cerny, Vaclav: 
Denial of paternity under Czecho- 
slovak law (Summary). Bulletin de 
Droit Tchéchoslovaque 16: 218- 
20, ’58. 

Leyser, J.: “Equality of the spouses” 
under the new German law. Am. 
J. Comp. L. 7: 276-87, ’58. 

McAleavy, Henry: Varieties _ of 
Hu’o’ng-Ho’a: a problem of Viet- 
namese law. S. O. A. S. Bull. 21: 
608-19, 58. 

McCollam, J. M.: Domestic relations 
—Custody of minor—best-interest- 
of-the-child rule (Note). Tulane L. 
Rev. 32: 499-502, ’58. 












Pascal, R. A.: Legislative Symposium | 


(1958). Civil code and_ related 
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problems: Marriage. La. L. Rev. 
19: 52-64, ’58. 

Pascal, R. A.: Who is The Papa? 
(The husband in Louisiana: the 
paramour in France). La. L. Rev. 
18: 685-89, ’58. 

Perello, Jose and Salvador, Buenaven- 
tura: Legal aspects of artificial in- 
semination in the Philippine laws. 
Far East. L. Rev. 6: 47-55, ’58. 

Radvanova, Senta: Some questions of 
judicial practice in the field of 
family rights in Czechoslovakia 
(Summary). Bulletin de Droit 
Tchéchoslovaque 16: 217-18, ’58. 

Ruiz, Manual, Jr.: Foreign divorce 
and treaties. Calif. St. Bar J. 33: 
116-23, *58. 

Scholtens, J. E.: Legal capacity of a 
wife who is appointed curatrix of 
her insane husband (case note). 
S.A. L. J. 75: 21-25, ’58. 

Schuck, E. G.: Paternity claims (Law 
of armed forces). Am. Bar Assoc. 
Sec. Int'l & Comp. L. 1958 Proc.: 
61-62, ’58. 

Scotland. Enforcing claims for ali- 
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ment. Scot. L. Rev. 74: 197-200. 
58. 

Scotland. Runaway marriages in Scot- 
land. Scot. L. Rev. 74: 213-17, ’58. 

Sergot, Alfons: Poland. Adoption un- 
der the post-war legislation. High- 
lights 6: 75-94, ’58. 

Simons, H. J.: Customary unions in a 
changing society. Acta Juridica 
1958: 320-41, ’58. 

Snee, J. M. S. J.: The canon law of 
marriage: an outline. U. Detroit 
L. J. 35: 309-74, °58. 

Sumner, J. D.: Effect in California 
of Mexican divorces. Calif. St. Bar 
J. 33: 15-29, ’58. 

Venkataraman, S.: Adoption: then 
and now. Sup. Ct. J. (India) 20: 
231-49, ’57. 

Venkataraman, S.: Remarriage after 
divorce under the Hindu Marriage 
Act. Sup. Ct. J. (India) 21: 251- 
55, ’58. 

Weber, S. W.: Law and jurispru- 
dence regarding capacity of a wife 
separate as to property to “ester en 
justice.” Rev. du Barreau 18: 29- 
37, 58. 


IV. COMMERCIAL LAW 


1. COMMERCIAL LAW IN 
GENERAL 


(Nature and sources of commercial law, 
firms and trade registers.) 


Books: 


Austria. Establishing a business in 
Austria. Washington, 1959. 15 p. 
(World trade information service, 
pt. 1. No. 59-65.) 

Belgium. Commercial laws of Bel- 
gium. Deer Park, 1959—loose-leaf. 
(Foreign Tax Law Association. ) 

Comité Franc-Dollar. Business opera- 
tions in France. A guide for Ameri- 
can investors. Washington, 1959. 
55 p. 

Denmark. Establishing a business in 
Denmark. Washington, 1959. 8 p. 
(World trade information service, 
pt. 1. No. 59-76.) 


Ethiopia. Establishing a business in 
Ethiopia. Washington, 1959. 10 p. 
(World trade information service, 
pt. 1. No. 59-16.) 

France. Commercial laws of France. 
Deer Park, L. I., 1959. 130 p. 
(Published for members of the 
Foreign Tax Law Association, 
Inc.) Translations of pertinent sec- 
tions from the Civil code (con- 
tracts, special contracts, etc.), the 
Commercial code (trade books, 
corporations, partnerships) and 
from special laws. 

France. Establishing a business in 
France. Washington, 1959. 10 p. 
(World trade information service, 
pt. 1. No. 59-66.) 

Germany. Commercial laws of West- 
ern Germany. Deer Park, LI. 


N.Y., 1959——. Loose-leaf. (Pub- 
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lished for the members of the 
Foreign Tax Law Association Inc.) 
It contains so far translation of the 
Law on Stock Corporations (Akti- 
engesetz) and its supplementary 
decrees. 

Germany. Foreign business activities 
in Germany; an outline for United 
States and British nationals and 
companies. Diisseldorf, 1959. 43 p. 
(Kontinentale Treuhandgesell- 
schaft m. b. H.) 

Germany. Investment under the re- 
vised regulations. of the Federal 
Republic of Germany. Washing- 
ton, 1959. 2 p. (World trade in- 
formation service, pt. 1 No. 59-48.) 

Greece. Establishing a business in 
Greece. Washington, 1959. 16 p. 
(World trade information service, 
pt. 1. No. 59-63.) 

Hong Kong. Establishing a business 
in Hong Kong. Washington, 1959. 
13 p. (World trade information 
service, pt. 1. No. 59-62.) 

India. Commercial manual, contain- 
ing: Companies Act, rules, forms, 
regulations, Banking Companies 
Act, Arbitration Act, Negotiable 
Instruments Act, Powers of attor- 
ney Act, Partnership Act, Con- 
tract Act, Sale of goods Act, & 
Partition Act. With short com- 
ments (as amended up to date) 
by S. N. Bagga ... Allahabad, 
1958. 1 vol., var. pag. 

Iran. Establishing a business in Iran. 
Washington, 1959. 10 p. (World 
trade information service, pt. 1, 
No. 59-72.) 

Japan. Establishing a business in 
Japan. Washington, 1959. 11 p. 
(World trade information service, 
pt. 1. No. 59-2.) 

Kelso, R. C.: International law of 
commerce. Phoenix, Arizona, 1958. 
221 p. A concise comparative de- 
scription of the main principles 
and institutions of the law of con- 
tract and of commercial law in the 
civil law systems (sales, business 
organizations, negotiable instru- 

ments). The appendix contains the 
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translation of the German partner. 
ship law and a useful “check list” 
of legal problems in considering 
foreign investment. 

Libya. Establishing a business in 
Libya. Washington, 1959. 11 p, 
(World trade information Service, 
pt. 1. No. 59-55.) 

Morocco. Investment law of Morocco 
(Text). Washington, 1959. 4 p, 
(World trade information service, 
pt. 1. No. 59-1.) 

Newman, P. C.: Joint international 
business ventures in Cuba. New 
York, 1958. 114 p. 

Pan American Union. A statement 
of the laws of Guatemala in mat- 
ters affecting business. 2 ed. rev. by 
J. Gomez Robles. Washington, 
1959. 274 p. 

Pan American Union. A statement 
of the laws of Uruguay in matters 
affecting business. 3 ed. by Cas- 
sinelli Mufioz, Horace. Washing- 
ton, 1957. 157 p. 

Sweden. Establishing a business in 
Sweden. Washington, 1959. 9 p. 
(World trade information service, 
pt. 1. No. 59-74.) 

Switzerland. Commercial laws of 
Switzerland. Deer Park, N.Y, 
1959. 1 v. loose-leaf. (Foreign Tax 
Law Association.) 

Switzerland. Establishing a business 
in Switzerland. Washington, 1959. 
12 p. (World trade information 
service, pt. 1. No. 59-58.) 

Turkey. Establishing a business in 
Turkey. Washington, 1959. 15 p. 
(World trade information service, 


pt. 1. No. 59-18.) 


Articles: 


Campos, J. C., Jr.: Annual survey 
of cases in commercial law—1997. 
Phil. L. J. 33: 266-82, ’58. 

Ethiopia. Registration of business 
enterprises in Ethiopia. Decree 
No. 27 of 1957. Middle East L. 
Rev. 1: 590-94, ’58. 

Gold8tajn, Aleksander: The contract 

relations of economic organiza 
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tions. New Yugoslav L. 9. No. 1: 
24-38, °58. 

Iraq. Registration Agents Law 
(Text). Middle East L. Rev. 1: 
595-99, *58. 

Jones, W. C.: An inquiry into the 
history of the adjudication of mer- 
cantile disputes in Great Britain 
and the United States. U. Chi. L. 
Rev. 25: 445-64, °58. 

Lebanon. Business names in Leba- 
non. Middle East L. Rev. 1: 45-47, 
58. 

Schmitthoff, C. M.: A new approach 
to East-West trade. J. Business L. 
1958: 141-49, ’58. 

Syria. Foreign businesses in Syria. 
Middle East L. Rev. 1: 5-24, 54- 
71, ’58. 

Walker, Herman, Jr.: The post-war 
commercial treaty program of the 

United States. Pol. Sci. Q. 73: 

57-81, ’58. 


2, BUSINESS ORGANIZATIONS 
(Corporations, partnerships, etc.) 
Books: 


Bamford, B. R.: The law of partner- 
ships and voluntary associations in 
South Africa. Cape Town, 1958. 
307 p. 

Benson, J. G.: Venezuelan tax, labor 
and corporation law. 2 ed. Albany, 
1959. 850 p. loose-leaf. (Matthew 
Bender & Co.) 

Brazil. Brazilian company law; de- 
cree-law No. 2.627 of Septem- 
ber 26, 1940. Revised transl. by the 
Legislation committee of the Amer- 
ican Chamber of Commerce of 
Brazil. (Rio de Janeiro, 1958. 
83 p.) 

Church, E. M.: Business associations 
under French law. London—New 
York, 1960. 589 p. A comprehen- 
sive study of French law of busi- 
Ness associations with strong em- 
phasis on the law of stock com- 
panies. 

Coleman, Thomas: The transfer of 

a company’s registered offices. Gen- 

eral report. (Vth Int'l Congr. of 
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Comp. Law, Sect. II B1.) Bruxelles, 

1958. 10 p. 

Co-operative Societies Department. 
Co-operation in Burma today. Ran- 
goon, 1957. 74 p. 

Darling, Sir Malcolm: Report on cer- 
tain aspects of co-operative move- 
ment in India. New Delhi, 1957. 
53 p. 

Fitzgerald, G. E. and Speck, A. E.: 
Holding companies in Australia 
and New Zealand. Sidney, 1957. 
168 p. 

Germany. Commercial laws of West- 
ern Germany. Deer Park, LI, 
N.Y., 1959——. Loose-leaf. (Pub- 
lished for the members of the For- 
eign Tax Law Association Inc.) 
It contains translation of the Law 
on Stock Corporations (Aktienge- 
setz) and its supplementary de- 
crees. 

Hahlo, H. R. and Kahn, Ellison: 
Company law through the cases. 
Cape Town, 1958. 440 p. 

Hatta, Mohammad: The co-operative 
movement in Indonesia. Ithaca, 
1957. 121 p. 

Helguera, Enrique: Mexican taxation 
on foreign corporations. In: Mex- 
ico. A symposium on law and gov- 
ernment, Coral Gables, 1958, p. 76- 
90. 

Hoynden, Yoshio: Cooperative move- 
ment in Japan. Vol. I. Tokyo, 1958. 
311 p. 

International Directory of co-opera- 
tive organisations. 11 ed. Geneva, 
1958. 213 p. 

Quebec. Loi des compagnies de fidéi- 

commis; Loi des assurances de 

Quebec, et autres lois connexes; 

toutes modifications 4 date incor- 

porées. Trust companies act; Que- 
bec insurance act, and other re- 
lated acts; including all amend- 

ments to date. Montréal, 1957. 530- 

552, 754-795, 57 p. (French and 

English.) 


Articles: 


Alexander, J. H.: Foreign personal 
holding companies and foreign 
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corporations that are personal hold- 
ing companies. Yale L. J. 67: 
1173-1203, °58. 

Antonio, D. G.: Arrestments, man- 
dates and fraudulent preferences. 
S. L. T. 1958: 121-22, ’58. 

Germany. More power to stock- 
holders. For. Tax L. Weekly Bull. 
9. No. 28: 1-2, 58. 

Glos, Josef: The law governing agri- 
cultural producer co-operatives in 
Czechoslovakia (Summary). Bul- 
letin de Droit Tchéchoslovaque 
16: 464-68, ’58. 

Ghana. Reform of company law in 
Ghana (Note). J. A. L. 2: 140-42, 
58 


Gower, L. C. B. and Price, Leolin: 
The profession and practice of the 
law in England and America (Ex- 
cerpts). Bar Examiner 27: 55-66, 
58. 

Guevra, Sulpicio: Requisites for in- 
corporation under the Philippine 
corporation law. Far East. L. Rev. 
6: 56-60, 58. 

Guevra, Sulpicio: The right of in- 
corporation under the Philippine 
incorporation law. Phil. L. J. 33: 
349-57, ’58. 

Hendry, J. Mc.: Sovereign immuni- 
ties from jurisdiction of the courts. 
Can. Bar Rev. 36: 145-74, ’58. 

Houwink, Jan: The American close 
corporation and its Dutch equiva- 
lent. Business Lawyer 14: 250-62, 
58. 

Ikeda, F.: Revision of the Warsaw 
convention. Jap. Ann. Law & Pol. 
No. 6: 147-49, ’58. 

India. Penalty on current accumula- 
tions of corporate earnings. For. 
Tax L. Weekly Bull. 8. No. 50: 
1-9, 58. 

McFadyean, Colin: The American 
close corporation and its British 
equivalent. Business Lawyer 14: 
215-27, °58. 

Marias, S. G.: Liechtenstein—a cor- 
porate home away from home. 
Business Lawyer 12: 405-16, ’58. 

Marshall, F. R.: The Finnish codp- 
erative movement. Land Econ. 34: 

227-35, ’58. 
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Meek, M. R.: Organization and the 
operation of a base company jn 
foreign trade. Chic. Bar Rec. 39; 
403-407, 58. 

Reverdin, B. J. and Homburger, 
E. E.: The American close cor. 
poration and its Swiss equivalent, 
Business Lawyer 14: 263-78, ’58. 

Sarre, D. A. G.: Company laws of 
the Commonwealth. J. Business L, 
1958: 369-79, °58. (Australia, Ber. 
muda, Canada, Ceylon, Jersey, 


New Zealand, Pakistan, South 
Africa.) 
Schneider, Dieter: The American 


close corporation and its German 
equivalent. Business Lawyer 14; 
228-49, ’58. 

Sherlock, Ph. M.: The co-operative 
movement in the British Carib- 
bean. Int'l Lab. Rev. 77: 325-41, 
58. 

Singh, S. J.: Trading in corporate 
control in United Kingdom and 
United States. Sup. Ct. J. (India) 
21: 151-56, ’58. 

Woods, I. R.: South Africa. Bonus 
shares. For. Tax L. Weekly Bull. 9. 
No. 29: 1-2, ’58. 

Yadin, Uri: The proposed new Is. 
raeli companies law. Business Law- 
yer 13: 277-82, 58. 


3. MARITIME LAW 
Books: 
Selmer, K. S.: The survival of the 


general average; a necessity or an 
anachronism? Oslo, 1958. 312 p. 


Articles: 
Cooper, D. A.: Title to ships un 


der construction, comparative law 
notes. Fed. Bar J. 18: 393-404, 
58. (United States, England, Ger- 
many, France.) 

Germany (Federal Republic). Sea- 
men’s Act. Dated 26 July 1957. Int. 
Lab. Off. Legisl. S. 38: (Ger. 
F. R. 4) 1-41, ’57. 

Ishii, Teruhisa: Carriers’ liability— 
with particular reference to the 
International Carriage of Goods by 

Sea Act. Japanese Ann. Int'l L. 2: 

66-97, ’58. 
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Mamon, A. L.: Survey of special pro- 
ceedings. Phil. L. J. 33: 99-107, 
58. 

Shipbuilding contracts: See Part III. 
2. Law of Obligations. 

Vlachos, S. N.: Greece: New Code 
of Private Maritime Law (New 
legislation). Am. J. Comp. L. 7: 
599-601, *58. 


4, COMMERCIAL PAPER; BANK- 
ING AND STOCK EXCHANGE 


Books: 


Argentina. Reform and_rehabilita- 
tion of the Argentine banking sys- 
tem. Ed. by the Ministry of the 
Treasury. Buenos Aires, 1957. 92 p. 
Contains English translations of 
Decree Laws No. 13.125 on the 
reform of the banking system, No. 
13.126 on the Charter of the Cen- 
tral Bank of the Argentine Re- 
public, No. 13.127 the Banking 
Law, No. 13.128 Charter of the 
National Mortgage Bank, No. 
13.129 Charter of the Bank of the 
Argentine Nation, No. 13.130 
Charter of the Industrial Bank of 
the Argentine Republic. 

Molina Pasquel, Roberto: The Mexi- 
can banking system. In: Mexico. 
A symposium on law and govern- 
ment. Coral Gables, 1958, p. 59-66. 


Articles: 


Lebanon. Banking secrecy in Leba- 
non. Middle East L. Rev. 1: 48-49, 
58. 

Lebanon. Forged cheques. Middle 
East L. Rev. 1: 121-25, ’58. 

Murray, I. B.: Company signature on 
negotiable instrument. S. A. L. J. 
75: 189-201, °58. 


5. CARTELS, COMBINATIONS 
AND MONOPOLIES; UNFAIR 
COMPETITION 


Books: 


Barrera Graf, Jorge: Unfair competi- 
tion in Mexican law. Coral Gables, 
1958, p. 91-121. 


Brewster, Kingman, Jr.: Antitrust 
and American business abroad. 
Cambridge, Mass., 1958. 502 p. 

Fugate, W. L.: Foreign commerce 
and antitrust laws. Boston, 1958. 
384 p. 

Germany. Cartel register and filing 
procedures under new German 
cartel law. Washington, 1958. 5 p. 
(World trade information service, 
pt. 1. No. 58-79.) 

Japan Productivity Center. Restrictive 
Trade Practices Specialists Study 
Team. Control of restrictive trade 
practices in Japan. Tokyo, 1958. 

Kronstein, Heinrich and Miller, 
J. T., Jr.: Modern American anti- 
trust law—A guide to domestic 
and foreign application. New 
York, 1958. 319 p. 


Articles: 


Baeck, P. L.: The Austrian cartel 
law. Business Lawyer 13: 798-800, 
58. 

Balkenstein, G. J.: The Netherlands 
Industrial Organization Act of 
1950. U. Pa. L. Rev. 106: 499-524, 
58. 

Belgium. Belgian draft cartel law. 
Cartel 8: 62-64, 68, ’58. 

Brewster, Kingman, Jr.: Restraint of 
trade with foreign nations: the 
relevance of business purpose. Busi- 
ness Lawyer 13: 792-97, ’58. 

Canada. Restrictive trade practices 
commission. Cartel 8: 117-20, ’58. 

Germany. Law against Restraint of 
Competition (July 27, 1957). Legal 
Gazette I No. 41 of August 9, 
1957, pages 1081 to 1103. English 
translation. Wirtschaft und Wett- 
bewerb 8: 33-55, ’58. 

Goldstein, E. E.: National and inter- 
national anti-trust policy in France: 
an interview with M. Antoine 
Pinay, Minister of Economic Af- 
fairs and Finance. Texas L. Rev. 
37: 188-97, ’58. 

Korst, Mogens: Restrictions in Den- 
mark. Cartel 8: 38-39, 41, 58. 

L. E.: Sweden. A survey of cartel 
registration. Cartel 8: 115-116, ’58. 
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dates and fraudulent preferences. 
S. L. T. 1958: 121-22, ’58. 

Germany. More power to  stock- 
holders. For. Tax L. Weekly Bull. 
9. No. 28: 1-2, ’58. 
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16: 464-68, ’58. 

Ghana. Reform of company law in 
Ghana (Note). J. A. L. 2: 140-42, 
58. 

Gower, L. C. B. and Price, Leolin: 
The profession and practice of the 
law in England and America (Ex- 
cerpts). Bar Examiner 27: 55-66, 
58. 

Guevra, Sulpicio: Requisites for in- 
corporation under the Philippine 
corporation law. Far East. L. Rev. 
6: 56-60, 58. 

Guevra, Sulpicio: The right of in- 
corporation under the Philippine 
incorporation law. Phil. L. J. 33: 
349-57, °58. 

Hendry, J. Mc.: Sovereign immuni- 
ties from jurisdiction of the courts. 
Can. Bar Rev. 36: 145-74, ’58. 

Houwink, Jan: The American close 
corporation and its Dutch equiva- 
lent. Business Lawyer 14: 250-62, 
58. 

Ikeda, F.: Revision of the Warsaw 
convention. Jap. Ann. Law & Pol. 
No. 6: 147-49, ’58. 

India. Penalty on current accumula- 
tions of corporate earnings. For. 
Tax L. Weekly Bull. 8. No. 50: 
1-9, ’58. 

McFadyean, Colin: The American 
close corporation and its British 
equivalent. Business Lawyer 14: 
215-27, °58. 

Marias, S. G.: Liechtenstein—a cor- 
porate home away from home. 
Business Lawyer 12: 405-16, ’58. 

Marshall, F. R.: The Finnish codp- 
erative movement. Land Econ. 34: 


227-35, ’58. 


THE AMERICAN JOURNAL OF COMPARATIVE LAW 


[ Vol.9 
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Reverdin, B. J. and Homburger, 
E. E.: The American close cor. 
poration and its Swiss equivalent, 
Business Lawyer 14: 263-78, ’58, 

Sarre, D. A. G.: Company laws of 
the Commonwealth. J. Business L, 
1958: 369-79, ’58. (Australia, Ber. 
muda, Canada, Ceylon, Jersey, 
New Zealand, Pakistan, South 
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Schneider, Dieter: The American 
close corporation and its German 
equivalent. Business Lawyer 14; 
228-49, ’58. 

Sherlock, Ph. M.: The co-operative 
movement in the British Carib 
bean. Int’l Lab. Rev. 77: 325-41, 
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Singh, S. J.: Trading in corporate 
control in United Kingdom and 
United States. Sup. Ct. J. (India) 
21: 151-56, ’58. 

Woods, I. R.: South Africa. Bonus 
shares. For. Tax L. Weekly Bull. 9. 
No. 29: 1-2, ’58. 

Yadin, Uri: The proposed new Is- 
raeli companies law. Business Law- 
yer 13: 277-82, 58. 


3. MARITIME LAW 
Books: 
Selmer, K. S.: The survival of the 


general average; a necessity or an 
anachronism? Oslo, 1958. 312 p. 


Articles: 
Cooper, D. A.: Title to ships un 


der construction, comparative law 
notes. Fed. Bar J. 18: 393-404, 
58. (United States, England, Ger- 
many, France.) 

Germany (Federal Republic). Sea- 
men’s Act. Dated 26 July 1957. Int. 
Lab. Off. Legisl. S. 38: (Ger. 
F. R. 4) 1-41, ’57. 

Ishii, Teruhisa: Carriers’ liability— 
with particular reference to the 
International Carriage of Goods by 

Sea Act. Japanese Ann. Int’l L. 2: 
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Mamon, A. L.: Survey of special pro- 
ceedings. Phil. L. J. 33: 99-107, 
58. 

Shipbuilding contracts: See Part III. 
2. Law of Obligations. 

Vlachos, S. N.: Greece: New Code 
of Private Maritime Law (New 
legislation). Am. J. Comp. L. 7: 
599-601, °58. 


4, COMMERCIAL PAPER; BANK- 
ING AND STOCK EXCHANGE 


Books: 


Argentina. Reform and_ rehabilita- 
tion of the Argentine banking sys- 
tem. Ed. by the Ministry of the 
Treasury. Buenos Aires, 1957. 92 p. 
Contains English translations of 
Decree Laws No. 13.125 on the 
reform of the banking system, No. 
13.126 on the Charter of the Cen- 
tral Bank of the Argentine Re- 
public, No. 13.127 the Banking 
Law, No. 13.128 Charter of the 
National Mortgage Bank, No. 
13.129 Charter of the Bank of the 
Argentine Nation, No. 13.130 
Charter of the Industrial Bank of 
the Argentine Republic. 

Molina Pasquel, Roberto: The Mexi- 
can banking system. In: Mexico. 
A symposium on law and govern- 


ment. Coral Gables, 1958, p. 59-66. 


Articles: 


Lebanon. Banking secrecy in Leba- 
non. Middle East L. Rev. 1: 48-49, 
58. 

Lebanon. Forged cheques. Middle 
East L. Rev. 1: 121-25, 58. 

Murray, I. B.: Company signature on 
negotiable instrument. S. A. L. J. 
75: 189-201, ’58. 
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COMPETITION 


Books: 
Barrera Graf, Jorge: Unfair competi- 


tion in Mexican law. Coral Gables, 
1958, p. 91-121. 
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Brewster, Kingman, Jr.: Antitrust 
and American business abroad. 
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Fugate, W. L.: Foreign commerce 
and antitrust laws. Boston, 1958. 
384 p. 

Germany. Cartel register and filing 
procedures under new German 
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Japan Productivity Center. Restrictive 
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Team. Control of restrictive trade 
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6. INSURANCE 
Books: 


Quebec. Loi des compagnies de fidéi- 
commis; Loi des assurances de 
Quebec, et autres lois connexes: 
toutes modifications A date incor. 
porées. Trust companies act; Que. 
bec insurance act, and other re. 
lated acts; including all amend. 
ments to date. Montréal, 1957, 
530-552, 754-895, 57 p. (French 
and English.) 


Articles: 


Dorwart, R. A.: The earliest fire in- 
surance company in Berlin and 
Brandenburg, 1705-1711. Bus. Hist. | 
Rev. 32: 192-203, ’58. i 

G., N.: Legal aspects of suicide, : 
S. L. T. 1958: 141-44, ’58. Eng. | 
land, Scotland. 

Henderson, W. C.: Insurance poli- 
cies. Special conditions and excep- 
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Iraq. Insurance activities in Iraq. 
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protocol, detailed regulations and 
annexes, provisions concerning air 
mail... Ottawa, 3rd October, 
1957. London, 1958. 388 p. forms. 
(Great Britain Parliament. Cmnd. 
576. French and English.) 


Articles: 


Gazdik, J. G.: Nationality of aircraft 
and nationality of airlines as means 
of control in international air trans- 
portation. J. Air L. & Com. 25: 
1-7, °58. 

lezzi, Frank: Television broadcasting 
in Italy. J. of Broadcasting 3: 21- 
35, ’58. 

Roberts, W. A.: Inter-American Bar 
Association interim report—Sec- 
tion on Transportation and Com- 
munications. D. C. B. Assn. J. 25: 
620-26, ’58. 

Scanga, Giovanni: Post and telecom- 
munications in Italy. Banco di 
Roma. Rev. Econ. Cond. Italy 12: 
253-75, °58. 

Sipkov, Ivan: Bulgaria. Civil avia- 
tion law. Highlights 6: 103-11, 
58. 

Taoka, R.: Air space in civil and 
international law. Jap. Ann. Law & 
Pol. No. 6: 145-47, ’58. 

Trotta, Gennaro: The Italian State 
Railways. Banco di Roma. Rev. 
Econ. Cond. Italy 12: 52-74, ’58. 

Verplaetse, J. G.: Sources of private 
international air law. Int'l & Comp. 


L. Q. 7: 405-16, ’58. 


8. COPYRIGHT AND 
PUBLISHING 


Books: 


Hollander, Barnett: The international 
law of art, for lawyers, collectors 
and artists. London, 1959. 387 p. 

India. The Copyright Act (Act 14 
of 1957) by Dhirendra Nath Guha. 
Calcutta, 1958. 260 p. 

Malmstro6m, Ake: The entry into 
effect in 1956 of the Universal 
Copyright Convention. General re- 
port. (Vth Int'l Congr. of Comp. 
Law, Section III B2). Brussels, 
1958. 12 p. 
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Mendilaharzn, E. F.: Ratification by 


Argentina of the Universal Copy- 
right Convention and its effect on 
internal Argentine law. (Published 
in La Ley, March 16, 1958.) Wash- 
ington, 1958. 20 p. (Copyright So- 
ciety of the U.S.A.) 


Mexico. Tariff governing the collec- 


tion of authors’ royalties in respect 
of the execution, performance, ex- 
hibition and exploitation of works 
protected by the law. (Transl. by 
H. W. Clarke from Diario Oficial, 
vol. 223, No. 34 (Aug. 8, 1957). 
Washington, 1958. 6 p. mimeo. 
(Copyright Society of the U.S.A.) 


Ulmer, Eugen: Letter from Ger- 


many. (In: Droit d’Auteur, Nov. 
1958, p. 171-76.) Washington, 
1959. 28 p. mimeo. (Copyright 
Society of the U.S.A.) 


Articles: 
Bogsch, Arpad: Joint meeting of 


UNESCO Intergovernmental Com- 
mittee and Berne Permanent Com- 
mittee, August 18-23 (1958) at 
Geneva. Bull. Copyr. Soc. 6: 26- 
30, *58. 


Boutet, Marcel: General considera- 


tions (Law of 11th March 1959). 
Rev. Int'l Dr. d’Auteur No. 19: 
13-21, ’58. 


Castelain, Raoul: The duration of 


protection. Rev. Int’l Dr. d’Auteur 
No. 19: 375-405, ’58. 


Copyright. Neighbouring rights. A 


comparative study of the law and 
jurisprudence of certain countries. 
Pt. III. UNESCO Copyr. Bull. 11: 
33-50, °58. (Brazil, Canada, Co- 
lombia, Mexico, Turkey.) 


Czechoslovakia. Law of 5th July 


1957, relating to Inventions, Dis- 
coveries and Improvement Sugges- 
tions (No. 34 Collection of Laws of 
the Czechoslovak Republic). Bulle- 
tin de Droit Tchéchoslovaque 16: 
37-48, ’58. 


Derenberg, W. J.: Recent publica- 


tions in the field of literary, artistic 
and industrial property. Am. J. 
Comp. L. 7: 289-97, ’58. 
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De Sanctis, Valerio: Copyright in re- 
lation to the rights of performing 
artists. Bull. Copyr. Soc. 5: 64-70, 
57. (Italy.) 

Desbois, Henri: The legislative evolu- 
tion in the East European States. 
Bull. Copyr. Soc. 5: 1-10, 77-82, 
142-57, °57/58. (Czechoslovakia, 
Poland, Bulgaria.) 

Desbois, Henri: The moral right 
(droit moral). Rev. Int'l Dr. d’Au- 
teur No. 19: 121-59, ’58. 

Desbois, Henri: Telephonic radiodis- 
tribution. Rev. Intl Dr. d’Auteur 
No. 21: 2-24, ’58. 

Duchemin, Jacques-Louis: The artis- 
tic ownership. Rev. Int'l Dr. d’Au- 
teur No. 19: 323-73, ’58. 

Fernay, Roger: Transfer and publica- 
tion contract. Rev. Int'l Dr. d’Au- 
teur No. 19: 257-321, ’58. 

France. Decrees on ministerial appli- 
cations . . . of the law of the 11th 
March 1957 on literary and artistic 
property (Text). Rev. Intl Dr. 
d’Auteur No. 19: 518-20, ’58. 

France. Law no. 57-298, March 11, 
1957, on literary and artistic prop- 
erty (Text in English). Rev. Int'l 
Dr. d’Auteur No. 19: 503-17, ’58. 

Franceschelli, Remo: The Italian Of- 
fice of Literary, Artistic and Scien- 
tific Property and formalities re- 
lating to copyright. Summarized by 
Evelyn Dunne. Bull. Copyr. Soc. 5: 
288-93, ’58. 

French copyright law. The procedure 
and the penalties. Rev. Intl Dr. 
d’Auteur No. 19: 407-81, ’58. 

Hansson, Gunnar: The Swedish 
copyright bill. Bull. Copyr. Soc. 5: 
11-12, ’57. 

Hepp, Francois: Copyright “incor- 
poreal property”? Rev. Int'l Dr. 
d’Auteur No. 19: 161-91, ’58. 

Intergovernmental Copyright Com- 
mittee, Summary of the meeting 
(Washington, D. C., October 7-11, 
1957). Bull. Copyr. Soc. 5: 57-64, 
57. 

Intergovernmental Copyright Com- 
mittee. Third session, Geneva, 18- 

23 August 1958 (A. Report; B. 
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Resolutions.) UNESCO Copyr, 
Bull. 11: 163-78, ’58. 

Intergovernmental Copyright Com. 
mittee. Third session, Geneva, 18- 
23 August 1958 (Summary rec. 
ords). UNESCO Copyr. Bull. 11; 
183-211, ’58. 

Isorni, Jacques: The passing of the 
bill (French copyright law). Rey, 
Int'l Dr. d’Auteur No. 19: 23-25, 
58. 

The Italian Authors and Publishers 
Society. Aims and achievements 
during seventy-five years of ac. 
tivity. Italian Aff. 7: 2133-36, 58, 

Lebanon. Titles of mental products in 
Lebanon. Middle East L. Rev. 1: 
50-51, 58. 

Malaplate, Léon: The right of per. 
formance and the right of execu- 
tion. Rev. Int’l Dr. d’Auteur No. 
19: 195-221, ’58. 

Masouyé, Claude: Copyright in South 
America. J. Venezuela and Peru. 
Rev. Int’l Dr. d’Auteur No. 21: 
56-96, 58. 

Masouyé, Claude: The war exten- 
sions. V. Rev. Intl Dr. d’Auteur 
No. 20: 58-89, ’58. (Contd. from 
No. 15: 108-30, ’57.) 

Matthyssens, Jean: Cinematographic 
right. Rev. Intl Dr. d’Auteur No. 
19: 223-55, ’58. 

Mouchet, Carlos: Copyright in Ar- 
gentina. The present state of pro- 
tection of literary and artistic 
works. Rev. Int'l Dr. d’Auteur No. 
20: 24-57, ’58. 

Neumann, Karel: The Theatre Act 
(Summary). Bull. de Droit Tchéco- 
slovaque 16: 343-44, ’58. 

Plaisant, Marcel: Welcome to the law 
(French copyright law of 1957). 
Rev. Int’l Dr. d’Auteur No. 19: 
9-11, 58. 

Radojkovic, Zivan: The new Jugo- 
Slav law on copyright. Rev. Int'l 
Dr. d’Auteur No. 18: 127-53, ’58. 

Rothenberg, Stanley: The new 
French Copyright Act: Article 35. 

Bull. Copyr. Soc. 5: 12-14, ’57. 
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Tournier, Alphonse: The adapting 
artist in German law. Rev. Int'l Dr. 
d’Auteur No. 18: 154-77, ’58. 

Tournier, Alphonse: An appraisal of 
the law (French copyright law). 
Rev. Int’l Dr. d’Auteur No. 18: 
73-119, ’58. 

Tournier, Alphonse: Can one ac- 
quire the ownership of an intel- 
lectual work according to the 
French law of the 11th March 
1957? Rev. Int'l Dr. d’Auteur No. 
20: 2-23, ’58. 

Tournier, Jean-Loup: The French 
Law of March 11, 1957 on Literary 
and Artistic Property. Bull. Copyr. 
Soc. 6: 1-26, ’58. 

Vilbois, Jean: The French national 
literary fund. Bull. Copyr. Soc. 5: 
70-76, ’57. 

Vilbois, Jean: Historical account 
(French copyright law). Rev. Int'l 
Dr. d’Auteur No. 19: 29-71, ’58. 


9. INDUSTRIAL PROPERTY 


Books: 


France. Licensing of industrial prop- 
erty rights in France. Washington, 
1959. 5 p. (World trade informa- 
tion service, pt. 2, No. 59-64.) 

Netherlands. Patent and trademark 
regulations of the Netherlands. 
Washington, 1959. 3 p. (World 
trade information service, pt. 2, 
No. 59-40.) 

Trade Marks Patents and Designs 
Federation. London, Monthly Re- 
port—February 1958. Pt. I. Some 
thoughts on the protection of de- 
signs. Washington, 1958. 8 p. 
mimeo. (U.S. Copyright Society) 


Articles: 


Axelrad, Maurice and Kurland, Sey- 
mour: Some international aspects 
of patents in the field of atomic 
energy. J. Pat. Off. Soc’y 40: 387- 
404, °58. 

Becher, Hans: Law and practice of 
defensive marks in Germany. T. M. 


Rep. 48: 797-811, ’58. 
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Behrman, J. N.: Licensing abroad un- 
der patents, trademarks, and know- 
how by U. S. companies. Report on 
a survey of problems and practices 
and their relation to the American 
patent and trademark systems. Pat., 
T. M. and Copyright J. of Research 
& Educ. 2: 181-277, ’58. 

Brunei. The Trade Marks Enactment 
1956, Effective July 1, 1957 (Text). 
Pat. & T. M. Rev. 56: 151-66, 199- 
206, 288—, ’58. 

Callmann, Rudolf: Registration and 
use in the trademark laws of dif- 
ferent countries. T. M. Rep. 48: 
395-412, ’58. (United States, Great 
Britain, Switzerland, Canada, 
France, Belgium, Netherlands, 
Benelux, Germany.) 

Chowles, V. G.: South Africa. What 
should you know about trade 
marks. For. Tax L. Weekly Bull. 
9. No. 17: 1-8, 58. 

Cochran, S. W.: New German Patent 
Office. J. Pat. Off. Soc’y 40: 683- 
97, °58. 

Cuba. Trademarks. Decree No. 43 
dated August 20, 1957. Effective 
October 1, 1957. Classification of 
goods. Pat. & T. M. Rev. 56: 166- 
69, ’58. 

Cyprus. Patent Law No. 40 of De- 
cember 27, 1957 (Text). Pat. & 
T, M. Rev. 56: 247-51, ’58. 

Deschamps, Marcel: Notes from other 
nations. T. M. Rep. 48: 20-23 
(Brazil, Canada, Cuba, Germany, 
Iraq, Kenya, Switzerland), 155-57 
(Austria, Canada, Turkey), 293- 
300 (Austria, Canada, Germany, 
Great Britain, Iraq, Netherlands), 
434-38 (Austria, Germany, Great 
Britain, Union of South Africa), 
567-70 (Canada, Germany, Ger- 
many (East), Iceland), 686-92 
(Canada, Germany, Great Britain, 
Israel), *58. 

Design protection at the Lisbon Dip- 
lomatic ‘Conference of 1958. Bull. 
Copyr. Soc. 6: 76-78, ’58. 

European Convention Relating to the 
Formalities Required for Patent 

Applications of December 11, 1955, 

\ 


\ 
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Translation of text of, Pat. & T. M. 
Rev. 56: 297-302, ’58. 

Federation of Rhodesia and Nyasa- 
land. Patents Act of 1957, effective 
April 1, 1958 (Text). Pat. & T. M. 
Rev. 56: 215-27, 252-69, 285-97, 
312-23, 58. 

Federation of Rhodesia and Nyasa- 
land. Trademarks Act of 1957, ef- 
fective April 1, 1958. Pat. & T. M. 
Rev. 56: 87-104, 128-42, 169-74, 
58. 

Goytia, R. D.: Report on Argentine 
court decisions on trademarks. 
T. M. Rep. 48: 1437-41, ’58. 

Graham, P. J.: Industrial property in 
the common market and free trade 
area. Can. Pat. Rep. 30: 44-56, ’59. 

Haardt, W. L.: Recent changes in 
the Dutch trademark law. T. M. 
Rep. 48: 1-7, ’58. 

Honig, Frederick: The European 
Common Market and restrictive 
trade practices. L. J. 108: 564-66, 
58. 

Hoseh, M.: Patents of the USSR. 
J. Pat. Off. Soc’y 40: 241-51, ’58. 

India (Jammu and Kashmir). Patents 
and trademarks. The Jammu and 
Kashmir (Extension of laws) Act 
1956 of India, dated September 25, 
1956, effective November 1, 1956. 
Pat. & T. M. Rev. 56: 105-107, 
58. 

Industrial property. Convention of 
the Union of Paris for the Protec- 
tion of Industrial Property (Text). 
T. M. Rep. 48: 1320-40, ’58. 

Iran. Patent and trademark regula- 
tions. Effective July 15, 1958 
(Text). Pat. & T. M. Rev. 57: 31- 
33, 71-78, ’58; 100-102, ’59. 

Italy. Decisions of Italian law courts 
(Trademarks, Patents, Unfair com- 
petition). Pat. & T. M. Rev. 56: 
125-27, 360-63, 58. 

Japan. Patent Law Enforcement 
Regulations amended to Janu- 


ary 22, 1957. Effective April 1, 1956 
(Text) contd. from v. 55. Pat. & 
T. M. Rev. 56: 107-110, ’58. 
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Jordan. Trade Marks law. (Text) 
Middle East L. Rev. 1: 440-46), 
58. 

Jordan. Trade Marks regulation 
(Text). Middle East L. Rey, 1: 
463-510, 58/59. 

Kemman, H. A.: Foreign patent rela. 
tions. J. Pat. Off. Soc’y 40: 527-5), 
58. 

Ladas, S. P.: The Lisbon conference 
for revision of the International 
Convention for the Protection of 
Industrial Property. T. M. Rep. 48: 
1291-1319, °58. 

Ladas, S. P.: The Stockholm congress 
of the A. I. P. P. I. T. M. Rep. 48: 
927-31, ’58. 

Landau, N. St.: Contested proceed. 
ings in Europe. T. M. Rep. 48; 
549-53, 58. 

Lebanon. Designs and models in 
Lebanon. Middle East L. Rev. 1: 
166-70, ’58. 

Lebanon. Trade marks in Lebanon, 
Middle East L. Rev. 1: 52-53, 
100-101, ’58. 

Lebanon. Trade marks. Middle East 
L. Rev. 1: 126-27, 58. 

Lee, J. M.: Some important changes 
in the new trade mark law of the 
Republic of China (Nationalist 
China). T. M. Rep. 48: 1442-47, 
58. 

Limperg, Th.: “Model rights” in 
Holland. Rev. Int'l Dr. d’Auteur 
No. 21: 26-54, ’58. 

M., L. W.: Designs registration and 
the European Free Trade Area. 
L. J. 108: 707-708, 58. 

Offner, E. D.: Trademark licensing 
in foreign countries, J. Pat. Off. 
Soc’y 40: 178-86, ’58. 

Pearson, C. D.: Trademark opposi- 
tions in the countries of Latin 
America. T. M. Rep. 48: 554-59, 
58. 

Sarawak. Trade Marks Ordinance, 
1953, effective June 1, 1957 (Text). 


Pat. & T. M. Rev. 56: 279-97, 
344-59, 58. 
Taiwan—Nationalist China. Provi- 


sional Regulation entrusting trade- 
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mark registration to the National 
Bureau of Standards, Promulgated 
by order of the Ministry of Eco- 
nomic Affairs. August 1, 1954 
(Text). Pat. & T. M. Rev. 56: 123- 
24, °58. 

Tanganyika. Trade Marks Ordi- 
nance, 1957, effective July 1, 1958 
(Text). Pat. & T. M. Rev. 57: 
3-11, 33-46, 65-71, °58; 102-09, 
59. 

Uggla, Claés: Report of the Swedish 
Trademark Law Committee. T. M. 
Rep. 48: 1167-72, ’58. 

Waters, Eric. Trademark oppositions 
in the Far East, Asia, Near East 
and Africa. T. M. Rep. 48: 560- 
65, ’58. 

Zentner, R. D.: Opposition and va- 
lidity of patents in the English 
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speaking countries. J. Pat. Off. 
Soc’y 40: 47-69, °58. (Canada, 
U.S., Great Britain, Australia, 
South Africa.) 


10. BANKRUPTCY AND 
INSOLVENCY 


Books: 


Mars, W. H.: The law of insolvency 
in South Africa. 5 ed. by Harold E. 
Hookly. Cape Town, 1958. 699 p. 

Mulla, Right Hon. D. F.: The law of 
insolvency in India. 2 ed. by N. H. 
Bhagwati. Bombay, 1958. 1139 p. 


Articles: 


Antonio, D. G.: Arrestments, man- 
dates and fraudulent preferences. 
S. L. T. 1958: 121-22, 58. 


V. LABOR LAW 


Books: 


Benson, J. G.: Venezuelan tax, labor 
and corporation law. 2 ed. Albany, 
1959. 850 p. loose-leaf. (Matthew 
Bender & Co.) 

Bhasin, T. R.: Evolutionary perspec- 
tive of labour legislation and policy 
in India, 1850 to 1956. New Delhi, 
1957. 79 p. 

Carey, J. B. and others: Trade unions 
and democracy. A comparative 
study of United States, French, Ital- 
ian and West German unions. Na- 
tional Planning Association, Wash- 
ington, 1957. 90 p. 

China. Workers’ insurance regula- 
tions of the People’s Republic of 
China. New York, 1958. 56 p. 
(U.S. Joint Publications Research 
Service.) 

Dorfman, Herbert: Labor relations in 
Norway. Oslo, 1957. 150 p. 

Fawzi, Saad ed Din: The labour 
movement in the Sudan, 1946- 
1955. London, 1957. 175 p. (Middle 
Eastern Monographs, 1. Roy Inst. 
Int'l Affr.) 

Galenson, Walter, ed.: Labor and eco- 

nomic development. New York, 


1959. 304 p. This work deals with 
the evolution of the labor move- 
ment in a group of selected coun- 
tries in various stages of industriali- 
zation. It contains chapters on In- 
dia by C. A. Myers, Japan by R. A. 
Scalapino, Egypt by F. H. Harbi- 
son, French West Africa by Elliot 
Berg, the British West Indies by 
W. H. Knowles. 

Giri, V. V.: Labour problems in In- 
dian industry. Bombay, 1958. 455 p. 

Gsovski, Vladimir and Grzybowski, 
Kazimierz, eds.: Government, law 
and courts in the Soviet Union and 
Eastern Europe. London, 1959. 2 
vols. 2067 p. Chapters 50-57 deal 
with labor. 

Hartmann, Heinz: Authority and or- 
ganization in German manage- 
ment. Princeton, 1959. 318 p. 

International Labour Office. African 
labour survey. Geneva, 1958. 712 p. 

Kahn-Freund, Otto: Report on some 
fundamental characteristics of La- 
bour law in Great Britain. In: Atti 
del Primo Congresso Internazio- 
nale di Diritto del Lavoro, Trieste 

1951. Trieste, 1952. p. 175-202. 

















































Mathur, A. S. and Mathur, J. S.: 
Trade union movement in India. 
Allahabad, 1957. 303 p. 

Myers, Ch. A.: Industrial relations in 
India. Bombay, 1958. 376 p. 

Pakistan. Labour Code of Pakistan. 
2 ed. 1958, by M. Shafi. (Amended 
up to 18th April, 1958.) Karachi, 
1958. 1660 p. 

Simpson, J. L. and Fox, Hazel: Inter- 
national arbitration; law and prac- 
tice. New York, 1959. 330 p. 

Study Group on Worker Participa- 
tion in Management. India. Report 
of the Study Group, 1957. Delhi, 
1957. 117 p. 

Turkey. Labor law in Turkey 
(Text). Washington, 1959. 24 p. 
(World trade information service, 
pt. 1, No. 59-19.) 

U. S. Dept. of Labor, Office of Inter- 
national Labor Affairs. Directory of 
labor organizations, Africa. Wash- 
ington, 1958. 336 p. 

Van Der Ven, J. J. M.: Some organi- 
zational aspects of the I. L. O. In: 
Symbolae Verzijl, La Haye, 1958, 
p. 403-409. 

Verbin, Andrei: Soviet trade unions. 
London, 1958. 94 p. (Soviet News 
Booklet No. 30.) 


Articles: 


Africa. Symposium on professional 
and labor organization in Negro 
Africa. Civilisations 8: 170-180, 
58. 

Als, Georges: The workers’ share in 
management and profits in Luxem- 
bourg. Int'l Lab. Rev. 78: 575-84, 
58. 

Angola. Labour Code. Int. Lab. Off. 
Legisl. S. 38: (Ang. 1) 1-52, ’57. 
Bahrain. Bahrain Employed Persons 
Compensation Ordinance, 1957. 
(Transl. of text.) Middle East L. 

Rev. 1: 128-50, ’58. 

Bahrain. The Bahrain Labour Ordi- 
nance 1957. Dated 28 December 
1957 (Labour Code). Int. Lab. Off. 
Legisl. S. 38: (Bah. 1) 1-40, ’57. 

Bahrain. Labour Ordinance, 1975 

(In Jamad El Awwal, 1377 A. H., 
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November, 1957 A.D.) (Transl, of 
text). Middle East L. Rev. 1: 17]- 
98, 199-220, ’58. 

Barton, Paul: Labour in the Soviet 
Union. Saturn 4. No. 1: 25-44, ’58, 

Barton, Paul: Workers’ control of in- 
dustry. Saturn 3. No. 5: 27-38, ’57, 

Belgian Congo. Decree to prescribe 
the maximum hours of work and 
to provide for rest on Sundays and 
public holidays. Dated 14 March 
1957. Int. Lab. Off. Legisl. S. 38: 
(Bel. C. 3) 1-8, 57. 

Belgian Congo. Legislative Ordi- 
nance No. 22/290, respecting con- 
ciliation and arbitration procedure 
in collective labour disputes. Dated 
20 September 1957. Int. Lab. Off, 
Legisl. S. 38: (Bel. C.) 1-3, ’57, 

Berenstein, Alexandre: The influence 
of international labour conventions 
on Swiss legislation. Int'l Lab. Rey. 
77: 495-518, ’58. 

Brown, E. C.: Labor relations in So- 
viet factories. Ind. & Lab. Rel. Rev. 
11: 182-202, ’58. 

Bulgaria. Ukase No. 466, to promul- 
gate an Act to amend and supple- 
ment the Labour Code. Dated 6 
November 1957. Int. Lab. Off. 
Legisl. S. 38: (Bul. 2) 1-22, ’57. 

Bunn, R. R.: Codetermination and 
the Federation of German Em- 
ployers’ Association, Midwest J. 
Pol. Sci. 2: 278-97, ’58. 

Casim, Vincente; Diaz, Virginia and 
Guevra, A. B., Jr.: A survey of 
labor cases decided by the Supreme 
Court in the Year 1957. L. Rev. 
(Philippines) 8: 366-77, ’58. 

Colombia. Legislative Decree No. 
0204, to lay down certain rules re- 
specting trade union privileges. 
Dated 6 September 1957. (Labor 
Code (Amendments) ). Int. Lab. 
Off. Legisl. S. 38: (Col. 1) 1-3, 
‘e 

Deyrup, F. J.: Organized labor and 
government in under-developed 
countries: sources of conflict. Ind. & 


Lab. Rel. Rev. 12: 104-12, ’58. 
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Dhyani, S. N.: Industrial relations in 
India. Sup. Ct. J. (India) 21: 113- 
24, °58. 

Dhyani, S. N.: Industrial relations 
machinery in India. Sup. Ct. J. 
(India) 21: 171-91, ’58. 

Durand, Paul: Conciliation and me- 
diation in collective industrial dis- 
putes. Int'l Soc. Sci. Bull. 10: 544- 
603, 59. 

Erdmann, E. G.: Organisation and 
work of employers’ associations in 
the Federal Republic of Germany. 
Int'l Lab. Rev. 78: 533-51, ’58. 

Ferrucci, Romeo: The protection of 
the Italian workers from accidents 
at work. Rev. of Contemp. L. 5. 
No. 1: 65-66, 58. 

Finnie, David: Recruitment and 
training of labor. The Middle East 
oil industry. Middle East J. 12: 
127-43, ’58. 

France. Act No. 57-833, to promote 
the settlement of collective labour 
disputes. Dated 26 July 1957. Int. 
Lab. Off. Legisl. S. 38: (Fr. 2) 
1-7, °57. 

Frank, W. F.: Trade union law in 
the British Welfare State. La. L. 
Rev. 18: 271-92, ’58. 

Germany (Federal Republic). Sea- 
men’s Act. Dated 26 July 1957. 
Int. Lab. Off. Legisl. S. 38: (Ger. 
F. R. 4) 1-41, ’57. 

Givry, Jean de: Comparative observa- 
tions on legal effects of collective 
agreements. Mod. L. Rev. 21: 501- 
509, °58. 

Gold§tajn, Aleksander: The practice 
of economic courts. New Yugoslav 
L. 9. No. 3-4: 33-57, ’58. 

Grzybowski, Kazimierz: Poland. La- 
bor discipline from within. High- 
lights 6: 205-11, ’58. 

Grzybowski, Kazimierz: Polish labor 
law (book review). Highlights 6: 
427-28, °58. 

Gulick, C. A.: Austrian labor’s bid 
for power: the role of the trade 
union federation. Ind. & Lab. Rel. 
Rev. 12: 35-55, ’58. 

Honduras. Decree No. 134-A, to pro- 

mulgate the Act respecting the Di- 
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rectorate of Labour. Dated 19 Au- 
gust 1957. Int. Lab. Off. Legisl. S. 
38: (Hon. 2) 1-10, ’57. 

Honduras. Decree No. 143, to pro- 
mulgate the Act respecting collec- 
tive agreements. Dated 29 August 
1957. Int. Lab. Off. Legisl. S. 38: 
(Hon. 3) 1-5, ’57. 

Hungary. Order No. 1086/1957 of 
the Hungarian Revolutionary 
Workers’ and Peasants’ Govern- 
ment and the Executive of the Na- 
tional Federation of the Hungarian 
Free Trade Unions, respecting 
works councils. Dated 17 Novem- 
ber 1957. Int. Lab. Off. Legisl. S. 
38: (Hun. 2) 1-6, ’57. 

Indonesia. Act No. 22, respecting the 
settlement of labour disputes. 
Dated 8 April 1957. Int. Lab. Off. 
Legisl. S. 38: (Indo. 1) 1-8, ’57. 

International Labour Organisation. 
The Fourth Asian Regional Con- 
ference. Int’l Lab. Rev. 77: 132-46, 
58. 

Israel. Collective Agreements Law. 
Dated 18 February 1957 (17 Adar 
Alef 5717). Int. Lab. Off. Legisl. S. 
38: (Isr. 2) 1-6, °57. 

Israel. Settlement of Labour Disputes 
Law. Dated 18 February 1957 (17 
Adar Alef 5717). Int. Lab. Off. 
Legisl. S. 38: (Isr. 1) 1-8, ’57. 

Israel. Wages protection law. For. 
Tax L. Weekly Bull. 9. No. 1: 
7-9, ’58; No. 2: 1-6, ’58. 

James, Ralph: Politics and trade 
unions in India. Far East. Surv. 
27: 41-45, ’58. 

Jenks, C. W.: The application of in- 
ternational labour conventions by 
means of collective agreements. 
Zschft. f. ausl. 6ffentl. Recht u. 
Volkerrecht 19: 197-224, ’58. 

Jungbluth, Adolf: The role of the 
labour manager in undertakings 
under co-management in the Fed- 
eral Republic of Germany. Int'l 
Lab. Rev. 78: 368-87, ’58. 

Kennedy, V. D.: The conceptual and 
legislative framework of labor rela- 
tions in India. Ind. & Lab. Rel. Rev. 
11: 487-517, ’58. 
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Kimura, Shinichi: Unfair labor prac- 
tices under the trade union law of 
Japan. Osaka Univ. L. Rev. No. 6: 
1-14, ’58. 

Krause, E.: Vocational training in 
the Federal Republic of Germany. 
Int’l Lab. Rev. 77: 209-19, ’58. 

Lasocki, Aleksander: Some problems 
of recent legislation in Poland. (Re- 
sponsibility of the state, social in- 
surance, termination of labour con- 
tracts.) Rev. of Contemp. L. 5. 
No. 1: 83-87, ’58. 

Lebanon. Labour Law of Septem- 
ber 23, 1946 (Text). Middle East 
L. Rev. 1: 557-83, 58. 

Libya. Labour Act No. 100 of 1957. 
Assented to 5 December 1957, Int. 
Lab. Off. Legis]. S. 38: (Libya 2) 
1-22, ’57. 

Libya. Labour Law. Royal Decree 
embodying the labour law. (Law 
of December 1957) (Text). Middle 
East L. Rev. 1: 360-86, ’58. 

Lipstein, Kurt: Techniques of media- 
tion and conciliation. Foreword. 
Int'l Soc. Sci. Bull. 10: 507-508, 
58. 

Lyon-Caen, Gérard: International la- 
bour law. Its problems and its pres- 
ent condition. Rev. of Contemp. 
L. 5. No. 1: 23-24, ’58. 

Methods of compensating construc- 
tion workers in Europe for loss of 
working time caused by bad 
weather. Int'l Lab. Rev. 78: 195- 
208, ’58. 

Meyers, Frederic: Workers’ control of 
industry in Europe. Southwest. Soc. 
Sci. Q. 39: 100-11, ’58. 

Morocco. Dahir No. 1-57-067, re- 
specting collective labour agree- 
ments. Dated 17 April 1957 (16 
Ramadan 1376). Int. Lab. Off. 
Legisl. S. 38: (Mor. 2) 1-6, ’57. 

Morocco. Dahir No. 1-57-127, to 
establish labour courts. Dated 
29 April 1957 (28 Ramadan 1376). 
Int. Lab. Off. Legisl. S. 38: (Mor. 

1) 1-10, ’57. 

Natoli, Ugo: The 1948 constitution 

and contemporary industrial law 
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in Italy. Rev. of Contemp. L, 5, 
No. 1: 35-42, ’58. 

Osman, O. M.: The social and eo. 
nomic development of the Sudan, 
Int'l Lab. Rev. 78: 329-47, ’58, 

Pascual, Crisdlito: Survey of 1957 de. 
cisions in labor law. Phil. L. J. 33; 
1-33, ’58. 

Plunkett, M. L.: The Histadrut: the 
general federation of Jewish labor 
in Israel. Ind. & Lab. Rel. Rey, ll; 
155-82, ’58. 

The protection of transport workers 
against civil law claims arising out 
of their employment. Int'l Lab, 
Rev. 78: 170-85, ’58. 

Richardson, J. H.: Indonesian labor 
relations in their political setting, 
Ind. & Lab. Rel. Rev. 12: 56-73, 
58. 

Rumania. Resolution respecting the 
organisation and functioning of the 
labour disputes boards. Dated § 


January 1957. Int. Lab. Off. Legis. § 


S. 38: (Rum. 1) 1-8, ’57. 


Russia (U.S.S.R.) (A) Ukase of the 
Presidium of the Supreme Soviet | 


of the U.S.S.R. to approve reguls- 
tions for the procedure to be fal- 
lowed in examining labour dis 


putes. Dated 31 January 1957. (B) | 


S 





Regulations for the procedure to be [ 
followed in examining labour dis | 


putes. (U.S.S.R. 1) 1-9, ’57. 


Sayigh, Y. A.: Management-labour 


relations in selected Arab coun- 
tries: major aspects and determi 
nants. Int'l Lab. Rev. 77: 519-3), 
58. (Egypt, Syria, Lebanon, Jor- 
dan, Iraq.) 

Sipkov, Ivan: Unemployment under 
present Bulgarian law. Highlights 
6: 309-12, ’58. 


Sélyom Fekete, William: Hungary. | 


The abolition of the Hungarian 





aan 


workers’ councils. Highlights 6: [ 


113-19, ’58. 


Sélyom Fekete, William: Labor dis | 
putes in Hungary. Highlights 6: | 


251-72, *58. 
Sélyom Fekete, William: 


ers’ self government. Comparative 
study. Highlights 6: 229-38, ’58. 
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South Africa. Act to consolidate and 


amend the law relating to the es- 
tablishment of a wage board, the 
determination of terms and condi- 
tions of employment and other in- 
cidental matters. No. 5 of 1957. 
Assented to 19 February 1957. Int. 
Lab. Off. Legisl. S. 38: (S. A. 1) 
1-24, ’57. 


South Africa. The right to compensa- 


tion. For. Tax L. Weekly Bull. 8. 
No. 25: 6-7, ’58. 

Herdard: Conciliation 
proceedings in the Federal Re- 
public of Germany, Switzerland, 
Austria, Scandinavia, England and 
the United States. Int'l Soc. Sci. 
Bull. 10: 616-25, ’58. 


Troncoso, M. P. and Burnett, B. G.: 


Latin-American labor law: a syn- 
thesis. Inter-Am. Econ. Affairs 12: 
3-18, °58. 


Uruguay. Decree to make regulations 


VI. LAW OF 


1. GENERAL PRINCIPLES, JU- 


DICIAL SYSTEM AND 
COURTS 


Books: 
Eoérsi, Gyula: Legal system and ad- 


ministration of justice in Hungary. 
Budapest, 1958.56 p. A short study 
presenting the new legal system of 
the People’s Republic. It discusses 
the elaboration of the new Hun- 
garian legal system (Ch. I), the 
state organization (Ch. II), the 
civil law, i.e., the Draft Civil Code, 
the family law and the Labour 
Code (Ch. IIT) and the adminis- 
tration of justice (Ch. IV). 


Gsovski, Vladimir and Grzybowski, 


Kazimierz, eds.: Government, law 
and the courts in the Soviet Union 
and Eastern Europe. London, 1959. 
2 vols. 2067 p. Chapters 15-26 deal 
with the administration of justice, 
chapters 27-32 with the judicial 
procedure of the Soviet Union, 
Estonia, Latvia, Lithuania, Al- 
bania, Bulgaria, Czechoslovakia, 
Hungary, Poland, Romania, Yugo- 
slavia. 


West, F. J.: 
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under the labour laws respecting 
the limitation of the hours of work 
in industry, commerce and offices. 
Dated 29 October 1957. Int. Lab. 
Off. Legisl. S. 38: (Ur. 1) 1-21, 
57. 


Vidalenc, Georges: The General Con- 


federation of Labour—Force Ouv- 
riere and workers’ education in 
France. Int’l Lab. Rev. 77: 313-24, 
58. 

Indigenous labour in 
Papua—New Guinea. Int'l Lab. 
Rev. 77: 89-112, ’58. 


Witz, Karel: The law protecting the 


worker at work in Czechoslovakia 
(Summary). Bulletin de Droit 
Tchéchoslovaque 16: 471-80, ’58. 


Yugoslavia. Act respecting employ- 


ment relationships. Dated 12 De- 
cember 1957. (Labour Code.) Int. 
Lab. Off. Legisl. S. 38: (Yug. 2) 
1-84, 57. 


PROCEDURE 


Mannheim, Hermann: Courts for 


adolescents. London, 1958. 23 p. 
(West Germany, Sweden, the 
United States.) 


Pompe, W. P. J.: Some observations 


on the jurisprudence of the Special 
Court of Cassation in the Nether- 
lands. In: Symbolae Verzijl, La 
Haye, 1958. p. 265-74. 


Pound, Roscoe: Jurisprudence. St. 


Paul, 1959. 5 vols. A comprehen- 
sive work. For the comparative 
lawyer Chap. 34, Comparative civil 
procedure (vol. I, p. 425-716) is 
perhaps of greatest interest as it 
presents a valuable historical sur- 
vey of the evolution of procedural 
concepts (Roman, Germanic, and 
also modern French, German, and 
Anglo-American). 


Squibb, G. D.: The high court of 


chivalry. London, 1959. 275 p. 


Trousse, P. E.: The international and 


supranational courts in their funda- 
mental features and purposes as 
resulting from the international 
treaties and conventions in force, 
and from their present operation 
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and future trends. General Report. 
In: Primo Congresso Internazio- 
nale dei Magistrati, Roma 1958. 
Milano, 1959. Vol. 2. p. 929-974. 

Wagner, W. J.: The federal states 
and their judiciary. A comparative 
study in constitutional law and 
organization of courts in federal 
states. ’s-Gravenhage, 1959. 390 p. 
A valuable comparative study on 
the constitution and federal judici- 
ary in Argentina, Australia, Brazil, 
Canada, Mexico, Switzerland, and 
the United States. 

Walker, D. M.: The Scottish legal 
system. An introduction to the 
study of Scots law. Edinburgh, 
1959. 307 p. An introductory work 
not to the principles of Scots law, 
but legal materials and methods of 
study. It deals with the Scottish 
legal tradition, the judicial system 
(courts, legal profession), the 
sources of law and the elements 
of procedure, civil, criminal, and 
administrative. The last chapter is 
a most useful guide to the method 
of research in Scots law. 


Articles: 


Adams, J. C. and Barile, Paolo: The 
Italian constitutional court in its 
first two years of activity. Buffalo 
L. Rev. 7: 250-65, ’58. 

Bachrach, H. H.: Enforcement of 
American money judgments and 
arbitration awards abroad (Bel- 
gium). A.B.A. Sect. Int’l & Comp. 
L. Proc. 1958: 101-103, 58. 

Basutoland. Basuto Courts Proclama- 
tion, No. 23, of 1958. J. A. L. 2: 
185, °58. 

Beinart, B.: The South African Ap- 
peal court and judicial review. 
Mod. L. Rev. 21: 587-608, ’58. 

C. D. G.: Justice in Morocco. Sol. J. 
102: 821-22, ’58. 

Carson, J. B.: Further notes on the 
African courts system in Kenya. 
J. of Afr. Admin. 10: 34-38, ’58. 

Cole, Taylor: The Bundesver- 

fassungsgericht, 1956-1958: An 
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American appraisal. Jb. d. dffent) 
Rechts N. F. 8: 29-47, ’58. 

Cole, Taylor: The West German 
Federal Constitutional court: ap 
evaluation after six years. J. of Pol, 
20: 278-307, ’58. 

Desai, M. G.: Dress and address jp 
courts. Sup. Ct. J. (India) 2]; 
134-36, 58. 

Dietze, Gottfried: America and 
Europe—decline and emergence of 
judicial review. Va. L. Rev. 44; 
1233-1272, ’58. 

Eaton, William: Canadian judicial 
review and the federal distribution 
of power. Am. J. Comp. L. 7: 
47-70, ’58. 

Francisco, V. J.: Suggested reforms 
in the administration of justice in 
the Philippines. Far East. L. Rey, 
6: 143-49, ’58. 

Gross, Stanislaw: Recent changes in 
the law and judicial organisation 
of Poland. Rev. of Contemp. L. 4. 
No. 2: 110-116, ’57. 

Honig, Frederick: The Court of the 
European Community. L. J. 108: 
102-103, 58. 

Jaszenko, Kiril: Yugoslavia. The 
Code of Civil Procedure. High- 
lights 6: 225-228, ’58. 

Jira, Jaroslav: Two 1957 Czechoslo- 
vak laws on judicial officials in the 
lower courts. Highlights 6: 313- 
27, ’58. 

Jones, W. C.: An inquiry into the 
history of the adjudication of mer- 
cantile disputes in Great Britain 
and the United States. U. Chi. L. 
Rev. 25: 445-64, °58. 

Kadish, S. H.: Judicial review in the 
United States Supreme Court and 
the High Court of Australia. Texas 
L. Rev. 37: 1-32, 133-78, °58. 

Kahn, Ellison: The history of the 
administration of justice in the 
South African Republic. S. A. L. J. 
75: 294-317, 397-417, ’58. 

Kaplan, Benjamin; von Mehren, 
A. T. and Schaefer, Rudolf: Phases 
of German civil procedure. Harv. 
L. Rev. 71: 1193-1268, 1443-72, 
58. 
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Knox-Mawer, A.: The jury system in 
British Colonial Africa. J. A. L. 2: 
160-63, ’58. 

Lamb, G. R.: The Scottish Land 
Court. S. L. T. 1958: 129-35, 58. 

Liu, Chin-Sui: The Chinese council 
of grand justices. Am. J. Comp. L. 
7: 402-408, ’58. 

Mathur, R. N.: Rule of federal ju- 
diciary in modern federations. Sup. 
Ct. J. (India) 21: 208-49, °58. 
(India, United States, Canada, 
Australia.) 

Morocco. Dahir No. 1-57-127, to es- 
tablish labour courts. Dated 29 
April 1957 (28 Ramadan 1376). 
Int. Lab. Off. Legisl. S. 38: (Mor. 
1) 1-10, *57. 

Rawalt, Marguerite: The federal 
courts in the new German Repub- 
lic. Women’s Law. J. 43. No. 2: 
7-9, 22-23, ’57. 

Reyes, Lualhati and Abola, Jose: 
Comment on new approach policy 
of the CAR (Court of Agrarian 
Relations). L. Rev. (Philippines) 
9: 38-47, °58. 

Rusis, Armins: Law enforcement in 
Soviet Latvia. Highlights 6: 273- 
87, ’58. 

Safran, Nadav: The abolition of the 
Shar’i courts in Egypt. Muslim 
World 48: 20-28, 125-35, °58. 

Santos, Guillermo: The court of ag- 
rarian relations. Far East. L. Rev. 
6: 30-44, °58. 

Scotland. Lord President and Lord 
Chancellor (contributed). S. L. T. 
1958: 185, ’58. 

Treves, Guiseppino: Judicial review 
of legislation in Italy. J. Public L. 
7: 345-61, °58. 

Wagner, W. J.: Appellate jurisdiction 
of the Supreme Courts of federal 
states. Notre Dame Law. 34: 21- 
43, °58. (United States, Argentina, 
Mexico, Brazil, Canada, Australia, 
Switzerland.) 


2. LEGAL PROFESSION 
Books: 


Cabrera A., Lucio: History of Mexi- 
can judiciary. In: Mexico. A sym- 
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posium on law and government. 
Coral Gables, 1958, p. 22-31. 

Carral y de Teresa, Luis: The public 
authority of the acts of notaries and 
registrars in Mexican law. In: 
Mexico. A symposium on law and 
government. Coral Gables, 1958, 
p. 32-39. 

Ginwalla, F. R.: Company law and 
problems of corporate enterprise. 
With an analytical study of Sastri 
Committee’s Report. 

Hjejle, Bernt: The legal profession 
and the community (Denmark). 
In: Sixth Conference I.B.A. Oslo, 
1956. Reports. The Hague, 1957. 
p. 53-58. 

Irie, Toshio and Hasebe, Mokichi: 
The training of judges in the ex- 
ercise of the judicial function (edu- 
cation of the judges). In: Primo 
Congresso Internazionale dei Mag- 
istrati, Roma 1958. Milano, 1959. 
Vol. 1. p. 113-125. (National re- 
port on Japan.) 

Jamieson, D. P.: The legal profession 
—the work of the organized bar in 
furthering the legal profession and 
its public services (Canada). In: 
Sixth Conference I.B.A. Oslo, 1956. 
Reports. The Hague, 1957. p. 45- 
2. 

Mattia, Angelo de: The training of 
judges in the exercise of the judi- 
cial function (education of judges). 
General Report. In: Primo Con- 
gresso Internazionale dei Magis- 
trati, Roma 1958. Milano, 1959. 
Vol. 1. p. 311-358. 

Smith, Oscar: The legal profession 
in Norway and the work of the 
organized bar in furthering the 
legal profession and its public serv- 
ices. In: Sixth Conference I.B.A. 
Oslo, 1956. Reports. The Hague, 
1957. p. 73-84. 


Articles: 


Biscaretti di Ruffia, Paolo: The first 
two years of functioning of the 
Italian constitutional court. I] Po- 
litico 23: 468-83, ’58. 
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Chroust, A.-H.: The legal profession 
in colonial America. Notre Dame 
Law. 33: 51-97, 350-79, 58; 34: 
44-64, °58. 

Common, E. C.: The role of the 
notary in the Province of Quebec. 
Can. Bar Rev. 6: 333-50, ’58. 

Digby, K. H.: Lawyer in Sarawak. 
N. Z. L. J. 34: 362-65, °58. 

Gjupanovich, Fran: Attorneys in Yu- 
goslavia. Highlights 6: 411-19, ’58. 

Hingorani, R. C.: The role of the 
attorney-general in India. Sup. Ct. 
J. (India) 21: 109-13, °58. 

Le Nard, Leslie: The new Bar Stat- 
ute in Hungary. Highlights 6: 
393-410, °58. 

Milne, T. B.: The organisation of the 
legal profession. The position in 
England and the United States 
compared. Law Soc’y Gaz. 55: 
539-42, ’58. 

Murphy, C. E.: Significant differ- 
ences between English and Ameri- 
can practice. The Record 13: 11- 
21, ’58. 

Scotland. Solicitor’s breach of duty 
(contributed). S. L. T. 1958: 177- 
81, °58. 

Siré, P.: The legal profession and the 
law: the bar in France. Int. Comm. 
Jurists J. 1: 244-67, ’58. 

Veeraraghavan, A. N.: Changing 
sides and conflicting interests. Ad- 
vocate’s duty to avoid. Lawyer 


(Madras) 3. No. 4: 25-32, ’58. 


3. PROCEDURE AND EVIDENCE 
Books: 


Arntzen, Sven: Suggestions for allevi- 
ating hardships arising from sover- 
eign immunity in tort and con- 
tract (Norway). Paper. I.B.A. 6th 
(Oslo) Conference 1956. 15 p. 

Boyd, R. G.: Suggestions for alleviat- 
ing hardships from sovereign im- 
munity in tort and contract. Paper. 
I.B.A. 6th (Oslo) Conference 1956. 
25 p. 

Cohen, Boaz: Testimonial compul- 
sion in Jewish, Roman and Moslem 
law. In: Ignace Goldzieher Memo- 





rial volume, Pt. II: 50-70, Jerusy. 
lem, 1958. 

Ginossar, S.: Renewal of actions, Ip: 
Scripta Hierosolymitana, vol. Vy. 
Jerusalem, 1958, p. 47-94. 

Gmiir, Paul: International judicja 
cooperation under Swiss law. [p: 
Sixth Conference I.B.A. Oslo, 1956, 
Reports. The Hague, 1957, p, 323. 
334. 

Hartfield, J. M.: Taking evidence 
abroad. In: Sixth Conference I.B.\. 
Oslo, 1956. Reports. The Hague, 
1957. p. 335-343. 

Hikl, Mario: The civil codes in com. 
munist Czechoslovakia. Toronto, 
1959. 60 p. mimeo. (The Czecho- 
slovak Foreign Inst. in Exile.) [t 
contains chapters on the new Ci 
Code, the Family Law, and the 
Law on Procedure in civil matters, 

Jones, H. L. and Amram, Ph. W; 
Report of the Committee on Inter. 
national Judicial Cooperation. Pa- 
per. I.B.A. 6th (Oslo) Conference 
1956. 6 p. 

Mann, F. A.: Immunity of foreign 
governments in trade. In: Report 
of International Law Conference, 
Niblett Hall, June 1956. London 
(1956), p. 29-34. 

Matteucci, Mario: Suggestions for al- 
leviating hardships from sovereign 
immunity in tort and contract, 
General Report. In: Sixth Confer. 
ence I.B.A. Oslo, 1956. Reports 
The Hague, 1957. p. 239-247. 

Ratenlal, R. and Dhirajlal, K. T:: 
The law of evidence. 13th ed. 

Reeves, W. H.: Leviathan bound— 
sovereign immunity in a modern 
world. Paper. I.B.A. 6th (Oslo) 
Conference 1956. 47 p. 

Sarkar’s Law of evidence: India, 
Pakistan, Burma & Ceylon. 10 ed. 
by S. C. Sarkar. Calcutta, 1958. 
800 p. 

Siddig, Muhammad: Federal cout | 
practice and procedure. Karachi, 
1954. 500 p. 

Sommerich, O. C. and Busch, Ben- 
jamin: Foreign law, a guide to 
pleading and proof. New York, 
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1959. 170 p. A study on the plead- 
ing, proof and ascertainment by 
discovery procedures of foreign 
law. Chapter 13 deals with the 
proof of foreign law in England, 
Austria, Switzerland, France and 
Germany. 

United Kingdom Committee of Com- 
parative Law. Legal Aid Group. 
Oxford colloquium. Papers. Ox- 
ford, 1959. Var. pag. 


Articles: 


A.C., D. I. C.: The meaning of proof 
before answer. S. L. T. 1958: 109- 
13, °58. 

Alford, N. H., Jr.: Fact finding by 
the World Court. Villanova L. 
Rev. 4: 37-91, ’58. 

Arenas, P. A.: Survey of 1957 Su- 
preme Court decisions in civil pro- 
cedure. Phil. L. J. 33: 65-90, 58. 

Bautista, A. R.: Evidence: 1957. Phil. 
L. J. 33: 108-20, ’58. 

Bautista, A. R.: The res judicata 
effect of C. A. R.-approved agree- 
ments. Phil. L. J. 33: 358-64, ’58. 
(Court of Agrarian Relations.) 

Biglia, Cesare and Spinosa, L. P.: 
The function of conciliation in 
civil procedure. Int'l Soc. Sci. Bull. 
10: 604-16, ’58. 

Chandler, H. P.: Civil litigation in 
Turkey. By D. Karlen and T. Arsel 
(book review). N.Y.U. L. Rev. 33: 
422-29, ’58. 

Cohn, E. J.: Waiver of immunity. 
Brit. Y. B. Int'l L. 34: 260-73, ’58. 

Esguerra, S. V.: Legality of per- 
formance of non-judicial functions 
by judges of first instance. Far East. 
L. Rev. 6: 150-56, ’58. 

Fitzmaurice, Sir Gerald: The law 
and procedure of the International 
Court of Justice, 1951-54, ques- 
tions of jurisdiction, competence 
and procedure. Brit. Y. B. Int'l L. 
34: 1-161, ’58. 

Gross, Leo: Participation of individ- 

uals in advisory proceedings before 

the International Court of Justice: 
question of equality between the 





parties. Am. J. Int'l L. 52: 16-40, 
58. 

Guskova, T. and Mikline, A.: Ju- 
dicial and arbitral practice in the 
U.S.S.R. in 1957. Rev. of Contemp. 
L. 5. No. 2: 150-60, ’58. 

Henican, C. E., Jr.: The limitations 
on the modification of judgments 
in Louisiana. Tulane L. Rev. 32: 
716-24, °58. 

Johnson, W. S.: The cross-demand 
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judgments. Rev. du Barreau 18: 
149-61, ’58. 
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for rescission of sale, refund of 
price and costs: the law as logic 
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L. J. 75: 141-45, ’58. 
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A. T. and Schaefer, Rudolf: Phases 
of German civil procedure. Harv. 
L. Rev. 71: 1193-1268, 1443-72, 
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Soc. Int'l L. Proc. 52: 95-104 
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tion and conciliation. Foreword. 
Int’l Soc. Sci. Bull. 10: 507-508, 
-_ 
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action to establish title—Burden of 
proof when neither party is in pos- 
session (Note). La. L. Rev. 18: 
360-64, °58. 

McMahon, H. G.: The joinder of 
parties in Louisiana. La. L. Rev. 
19: 1-17, ’58. 

McMahon, Henry: Legislative sym- 
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procedure. La. L. Rev. 19: 72-79, 
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Parlade, C. O.: Survey of 1957 Su- 
preme Court decisions in remedial 
law. Far East. L. Rev. 6: 231-86, 
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Rajagopalachari, V.: Law’s delays. 
Lawyer (Madras) 3. No. 2: 17-18, 
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provisions as to the law of con- 


826 
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Ramachandran, V. G.: Is the law of 
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Lawyer (India) 4: 31-35, ’58. 

Schmitthoff, C. M.: The claim of 
sovereign immunity in the law of 
international trade. Int'l & Comp. 
L. Q. 7: 452-67, 58. 

Scholtens, J. E.: Res judicata pro 
veritate accipitur (Case note). S. A. 
L, J. 75: 252-59, ’58. 

Scotland. The nature and status of 
precognitions (contributed). S. L. 
T. 1958: 205-208. 

Thiruvenkata Chari, V. K.: Writ pe- 
titions in Madras High Court. Sup. 
Ct. J. (India) 20: 201-206, °57. 
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service and the British Legal Aid 
and Advice Act. A. B. A. J. 44: 
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Watt, A. M.: Cross-examination of 
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4. EXECUTION AND ENFORCE- 
MENT OF JUDGMENTS 


Books: 


International Law Association. 
New York University Conference 
(1958), Committee on reciprocal 
enforcement of foreign judgments. 
1958. 7 p. 


Articles: 


Baeck, P. L.: Enforcement of Ameri- 
can money judgments and arbitra- 
tion awards abroad (Austria). 
A. B. A. Sect. Int'l & Comp. L. 
Proc. 1958: 99-101, ’58. 

Blum, J. G.: Enforcement of Ameri- 
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A. B. A. Sect. Int'l & Comp. L. 
Proc. 1958: 113-15, 58. 
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A. B. A. Sect. Int’l & Comp. L, 
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Heemstra, Frans Van and Kooiman, 
P. J.: Enforcement of American 
money judgments and arbitration 
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Sect. Int'l & Comp. L. Proc. 1958: 
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J. M. H.: Report of the Committee 
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Loewenstein, Karl: Enforcement of 
American money judgments in 
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Comp. L. Proc. 1958: 115-17, ’58, 

McMahon, H. G.: The historical 
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32: 555-72, ’58. 

Shachor-Landau, C.: The enforce- 
ment of foreign judgments in 
Israel. Int'l & Comp. L. Q. 7: 
577-84, °58. 


5. ARBITRATION 
Books: 


India. The law of arbitration . 
including .. . a. . . commentary 
on the Arbitration Act, 1940, for 
India & Pakistan. By S. D. Singh, 
assisted by V. D. Singh. 4 ed. rev. 
& enl. Allahabad, 1958. 537 p. 

Simpson, J. L. and Fox, Hazel: In- 
ternational arbitration; law and 
practice. London, 1959. 330 p. 


Articles: 


Bansal, G. L.: The practice of com- 
mercial arbitration in India. Arb. 
J. N.S. 13: 23-29, ’58. 

Benjamin, Peter: The work of the 
Economic Commission for Europe 
in the field of international com- 
mercial arbitration. Int’] & Comp. 


L. Q. 7: 22-30, ’58. 











1960] 


In 


Boc 











Cohen, Boaz: Arbitration in Jewish 
and Roman law. Rev. Intl des 
Droits de l’Antiquité 3 ser. 5: 
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American arbitration law and the 
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197-213, ’58. 

Domke, Martin: Enforcement of for- 
eign arbitral awards in the United 
States. Arb. J. N.S. 13: 91-97, ’58. 

Espejo, C. R.: The enforcement of 
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pines. Arb. J. N.S. 13: 150-56, ’58. 

Foreign trade arbitration in Ameri- 
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(by Martin Domke, Lewis J. 
Mendelson and Daren A. Rath- 
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and arbitration procedure in Yugo- 
slavia. Am. J. Comp. L. 7: 588-93, 
58. 
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International Commercial Arbitra- 
tion. Recognition and enforcement 
of foreign arbitral awards (with 
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44, °58. 

Israel-Soviet oil arbitration, Notes 
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Lebanon. Arbitration (Digest of de- 
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1956 of the Beirut Civil Court of 
Appeal). Middle East L. Rev. 1: 

600, ’58. 
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ada. Arb. J. N.S. 13: 103-106, 58. 

Philip, Allan: Commercial arbitration 
in Denmark. Arb. J. N.S. 13: 
16-22, ’58. 

Ramzaitsev, D.: Arbitration in Soviet 
foreign trade. Rev. of Contemp. 
L. 4. No. 2: 125-33, °57. 

United Nations Conference of Inter- 
national Commercial Arbitration. 
Convention on the Recognition 
and Enforcement of Foreign Arbi- 
tral Awards. June 10, 1958 (Text). 
Arb. J. N.S. 13: 107-113, ’58. 
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VII. CRIMINAL LAW 


Books: 


Drost, P. N.:' The crime of state; 
penal protection for fundamental 
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Leyden, 1959. 2 vols. 

Gsovski, Vladimir and Grzybowski, 
Kazimierz, eds.: Government, law 
and courts in the Soviet Union and 
Eastern Europe. London, 1959. 
2 vols. 2067 p. Chapters 33-40 deal 
with substantive criminal law, 
chapters 29 & 31 with criminal 
procedure in the Soviet Union, 
Estonia, Latvia, Lithuania, Al- 
bania, Bulgaria, Czechoslovakia, 
Hungary, Poland, Romania, and 
Yugoslavia. 

Hart, H. L. A. and Honoré, A. M.: 
Causation in the law. Oxford, 1959. 

454 p. An important study in legal 

theory. Part I deals with the anal- 

ysis of causal concepts (philosophi- 


cal and legal), Part II with the 
common law approach in the law 
of torts, contract and criminal law, 
including questions of evidence 
and procedure. Part III discusses 
continental theories of causation, 
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theory of causation (Bedingungs- 
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Hikl, Mario: The penal codes in 
Communist Czechoslovakia. To- 
ronto, 1957. 55 p. (Studies of the 
Czechoslovak Foreign Institute in 
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principles of criminal law, penal 
procedure, administrative penal 
law. 

Hungary. Criminal justice in Hun- 
gary after the revolt. New York, 

1959. 56 p. (Hungarian Freedom 
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828 





India. R. N. Lal’s All India crimi- 
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Krishna... 3 ed. Allahabad, 
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International Law Association. New 
York Univ. Conference (1958). 
Air law. Crimes in aircraft. New 
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Korea (People’s Democratic Repub- 
lic) criminal legislation in the 
People’s Democratic Republic of 
Korea (Criminal Code). Washing- 
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Haye, 1958. p. 265-74. 

Rees, J. T. and Usill, H. V., eds.: 
They stand apart. A critical survey 
of problems of homosexuality. Lon- 
don, 1955. 220 p. Part III deals 
with Homosexuality and the law 
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H. A. Hammelmann. 

Russia (USSR). Basic Principles of 
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USSR and the Union Republics. 
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(1959), p. 36-71. 
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responsibility for crimes against 
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Russia (USSR). Law on criminal 
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(1959), p. 86-109. 

Russia. USSR. Soviet criminal law 
and procedure: fundamental prin- 
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lations with the USSR.) 
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nam on Sanctions against Land. 
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3 p. (U.S. Joint Publication Re. 
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questions. Year Book of Leg. Stud., 
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58. 

Balasubramanyam, V.: Knowledge 
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Indian Penal code. Year Book of 
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2: 132-42, ’58. 

Balasubramanyam, V.: Section 34, 
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Year Book of Leg. Stud., Law Col- 
lege, Madras, 1: 86-101, ’58. 

Bartholomew, G. W.: The origin 
and development of bigamy. L. Q. 
Rev. 74: 259-71, ’58. 

Baxter, R. R.: Jurisdiction over visit- 
ing forces and the development of 
international law. Am. Soc. Int'l 
L. Proc. 52: 174-80 (discussion 
181-99), ’58. 

Bennett, D. E.: Legislative Sym- 
posium (1958). Criminal law and 
procedure. La. L. Rev. 19: 79-84, 
58. 

Bernard, Theo: The state of law in 
Algeria. Saturn 3. No. 2: 15-20, 
‘ST. 

Buchholz, Erich: Some features of 
the development of the penal law 
in Western Germany. Rev. of Con- 
temp. L. 5. No. 1: 88-101, ’58. 

Cisafova, Dagmar: Protection of the 
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slovak penal law (Summary). Bul- 
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letin de Droit Tchéchoslovaque 
16: 226-27, ’58. 

Clark, C. D. L.: The Montesi case. 
Crim. L. Rev. 1958: 163-68, ’58. 

Concepcion, J. C. and Favis, N. A.: 
Survey of criminal law cases. Phil. 
L. J. 33: 34-64, ’58. 

Espiritu, A. C.: The Philippine anti- 
subversion law: quo vadimus? 
Far East L. Rev. 6: 1-13, ’58. 

Ethiopia. The new Ethiopian penal 
code, Ethiopia Observer 2: 258-66, 
58. 

Flegl, Viadimir: The Act concerning 
aborticide (Summary). Bulletin de 
Droit Tchéchoslovaque 16: 227- 
29, ’58. 

G., G. H.: Suicide pacts. S$. L. T. 
1958: 209-11, *58. 

G., N.: Legal aspects of suicide. 
S. L. T. 1958: 141-44, ’58. (Eng- 
land, Scotland.) 

Garcia-Mora, M. R.: Criminal juris- 
diction over foreigners for treason 
and offences against the safety of 
the state committed upon foreign 
territory. U. Pitt. L. Rev. 19: 567- 
90, °58. 

Germany (Democratic Republic). 
Draft of the General Section of a 
Penal Code for the German Fed- 
eral Republic based on the deci- 
sions of the Larger Penal Commis- 
sion—first reading. Law & Legisl. 
(Ger. Dem. Rep.) 1: 88-96, ’59. 

Grzybowski, Kazimierz: Poland. Di- 
rective rulings of the Supreme 
Court in criminal matters. High- 
lights 6: 149-60, ’58. 

Herzog, J. B.: Contemporary trends 
in criminal law. Rev. Jur. Univ. 
Puerto Rico 27: 29-45, ’58. 

Jiménez de Astia, Luis: General 
foundations for a new criminal 
code. Rev. Jur. Univ. Puerto Rico 
27: 111-38, °58. 

Kamisar, Yale: Some non-religious 
views against proposed “mercy- 
killing” legislation. Minn. L. Rev. 
42: 969-1042, °58. 

Lunden, W. A.: Pioneers in crimi- 
nology XVI. Emile Durkheim 

_— J. Crim. L. 49: 2-9, 
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nal intent and knowledge as an 
element of unlawful possession 
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La. L. Rev. 18: 340-45, ’58. 

Morrow, C. J.: Reform of substantive 
criminal law in Louisiana. Rev. 
Jur. Univ. Puerto Rico 27: 155-67, 
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Moss, John: Crime in South Africa. 
J. P. 122: 413-14, ’58. 

Nuvolone, Pietro: Plurality of delicts 
and of criminal offenders. Contri- 
bution to the theory of concurrence 
of crimes and of criminal com- 
plicity. Rev. Jur. Univ. Puerto Rico 
27: 245-71, ’58. 

Panda, H. G.: Appeal against acquit- 
tal and the doctrine of compelling 
reasons. Sup. Ct. J. (India) 21: 
80-82, °58. 

Pande, D. C.: Offences against re- 
ligion. Sup. Ct. J. 21: 93-98, ’58. 

Prevezer, S.: English criminal law 
reform and the American Model 
Penal Code. Current Leg. Probl. 
11: 62-87, ’58. 

Reifen, David: Protection of children 
involved in sexual offences: a new 
method of investigation in Israel. 
J. Crim. L. 49: 222-29, 58. 

Renneberg, Joachim: Penalties and 
preventive measures in criminal 
law of both German states. Law & 
Legisl. (Ger. Dem. Rep.) 1: 35- 
38, °59. 

Ryu, P. K.: Causation in criminal 
law. U. Pa. L. Rev. 106: 773-805, 
58. 

Scotland. Criminal law and practice 
in Scotland. Police J. 31: 229-32, 
58. 

Sellin,Thorsten: Pioneers in crimi- 
nology XV. Enrico Ferri (1856- 
1929). J. Crim. L. 48: 481-92, ’58. 

South Africa. Some notes on South 
African criminal law. J. P. 122: 
247-49, °58. 

Subramanyam, K. G.: Abolition of 
capital punishment. The need for 
investigation. Lawyer (Madras) 3. 
No. 3: 27-30, ’58. 

Szerer, Mieczyslaw: Recent trends in 
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Polish criminal legislation. Rev. of 
Contemp. L. 4. No. 2: 105-109, 
"37. 

Torres-Oliver, Fremiot: Crime ac- 
cording to the Codex Juris Cano- 
nici. Rev. Jur. Univ. Puerto Rico 
27: 323-34, ’58. 
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growth of the criminal law. Jurid, 
Rev. N.S. 3: 230-41, ’58. 
Williams, Glanville L.: The mental 
element in crime. Rev. Jur. Uniy, 
Puerto Rico 27: 193-213, ’58, 
Williams, Glanville L.: “Mercy-ill 
ing” legislation—a rejoinder. Minn, 


L. Rev. 42: 1-12, ’58. 


VIII. CRIMINAL PROCEDURE 


Books: 


Bhattacharyya, B. K.: Prisons. Cal- 
cutta, 1958. 196 p. 

Coatman, John: Police. London, 1959. 
248 p. A concise work on the 
organization and work of the 
police in England, the United 
States, France and Germany. 

Hikl, Mario: The penal codes in 
Communist Czechoslovakia. To- 
ronto, 1957. 55 p. (Studies of the 
Czechoslovak Foreign Institute in 
Exile.) It deals with the general 
principles of criminal law, penal 
procedure, administrative penal 
law. 

India. R. N. Lal’s All India crimi- 
nal court manual ... by Radha 
Krishna .. . 3 ed. Allahabad, 
1958. 2 vols. 

Igbal, Mohammed: Law of preven- 
tive detention in England, India 
and Pakistan. Anarkali, Lahore, 
1955. 343 p. 

Mannheim, Herman: Courts for 
adolescents. London, 1958. 23 p. 
Russia (USSR). Basic Principles of 
the criminal procedure of the 
USSR and the Union Republics. 
In: Law in Eastern Europe, vol. 3 

(1959), p. 112-151. 

Russia (USSR). Law enacting the 
Basic Principles of criminal pro- 
cedure of the USSR and the Union 
Republics. In: Law in Eastern 
Europe, vol. 3 (1959), p. 110-111. 

Schroeder, Oliver, Jr.: New proce- 
dures of scientific investigation and 
the protection of the accused’s 
rights. General report. (Vth Int'l 
Congr. of Comp. Law, Section IV 

Bl.) Brussels, 1958. 17 p. 


Swift, I. L.: The South African law 
of criminal procedure. Gen. ed, 
A. B. Harcourt. Durban, 1957, 
800 p. 

U.S.S.R. Soviet criminal law and pro- 
cedure: fundamental principles of 
legislation. London, 1958. 30 p, 
(The Society of Cultural Relations 
with the USSR.) 


Articles: 


A., W.: The section of creating the 
offence. S. L. T. 1958: 123-24, 58, 

Barton, Paul: New data on the Soviet 
concentrationary system. Saturn 3, 
No. 4: 56-63, 178-85, ’57. 

Baxter, R. R.: Criminal jurisdiction 
in the NATO status of forces 
agreement. Int'l & Comp. L. Q.7: 
72-81, ’58. 

Bennett, D. E.: Revision of Louisi- 
ana’s Code of Criminal Procedure 
—a survey of some of the problems, 
La. L. Rev. 18: 383-413, ’58. 

Calanog, F. M.: Criminal procedure. 
Phil. L. J. 33: 91-98, ’58. 

Cavan, R. S. and Zemans, E. S: 
Marital relations of prisoners in 
twenty-eight countries. J. Crim. L. 
49: 133-39, ’58. 

Criminal jurisdiction over civilians 
accompanying American armed 
forces overseas. Harv. L. Rev. 71: 
712-27, 58. 

Diwan, Paras: Is it as a rule unsafe 
to convict an accused on the testi- 
mony of a single witness?. Sup. 
Ct. J. (India) 21: 1-8, ’58. 


Gardner, E. R.: Military justice in [ 
the German air force during World | 


War II. J. Crim. L. 49: 195-217, | 
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Gray, Sir John: Opinions of assessors 
in criminal trials in East Africa as 
to native custom. J. A. L. 2: 5-18, 
58. 

Griinhut, Max: New projects for pro- 
bation in France and Belgium. Brit. 
J. Deling. 8: 219-222, ’58. 

Guthrie, H. W.: Probation in Scot- 
land. Brit. J. Deling. 8: 216-19, 
58. 

Henderson, W. C.: “Excessive” and 
“oppressive” sentences. S. L. T. 
1958: 49-50, °58. 

Hernandez, Rafael, Jr.: Criminal pro- 
cedure under a unified court sys- 
tem. Rev. Jur. Univ. Puerto Rico 
27: 357-75, 58. 

Howard, C.: Compensation in 
French criminal procedure. Mod. 
L. Rev. 21: 387-400, 58. 

Hungary. Decree of the Ministry of 
the Interior No. 1/1957 (III.19) 
B.M. concerning deportations and 
the supervision of certain persons 
by the police (Transl. of text). Sat- 
urn 3. No. 2: 89-92, 57. 

Kalshoven, F.: Criminal jurisdiction 
over military persons in the terri- 
tory of a friendly foreign power. 
Nedrl. Tijdsch. v. Int. R. 5: 165- 
94, °58. 

Kaufman, Fred: Summary conviction 
appeals: the trial de novo. Rev. du 
Barreau 18: 210-23, ’58. 

Knox-Mawer, A.: The jury system in 
British Colonial Africa. J. A. L. 2: 
160-63, ’58. 

Levie, H. S.: The NATO Status of 
Forces Agreement: legal safeguards 
for American servicemen. A.B.A.]J. 
44: 322-26, ’58. 

Lin, Tsung-Yi: Tai-pau and Liu- 
mang: two types of delinquent 
youths in Chinese society. Brit. J. 
Deling. 8: 244-56, ’58. 

Mannheim, Hermann: Some aspects 
of judicial sentencing policy. Yale 
L. J. 67: 961-81, °58. 

Montader, Pierre: New concentra- 

tion-camp legislation (China, Peo- 


CURRENT LITERATURE 831 


ple’s Republic). Saturn 3. No. 4: 
98-104, °57. 

Murray, L. G.: Admissibility of evi- 
dence illegally obtained. Scot. L. 
Rev. 74: 73-75, ’58. 

O'Higgins, Paul: Irish extradition 
law and practice. Brit. Y. B. Int'l L. 
34: 274-311, ’58. 

Ramachandran, V. G.: Law of pre- 
ventive detention in India. Sup. Ct. 
J. (India) 21: 149-51, ’58. 

Re, E. D. and others: Report of the 
Committee on Status of Forces 
Agreements. A. B. A. Sect. Int'l & 
Comp. L. Proc. 1958: 77-80, ’58. 

Rexroad, J. H.: Trials of American 
troops by foreign courts. Kan. B. 
Assn. J. 26: 370-71, ’58. 

Schuck, E. G.: Trial of civilian per- 
sonnel by foreign courts (Law of 
armed forces). A. B. A. Sect. Int'l & 
Comp. L. Proc. 1958: 62-64, ’58. 

Schuck, E. G.: Trial of civilian per- 
sonnel by foreign courts. Military 
L. Rev. 1958: 37-41, ’58. 

Scotland. Corroboration of evidence 
in Scottish criminal law (contrib- 
uted). S. L. T. 1958: 137-41, ’58. 

Scotland. Criminal law and practice 
in Scotland. Police J. 31: 229-32, 
58. 

Scotland. The nature and status of 
precognitions (contributed). S. L. 
T. 1958: 205-208. 

Silving, Helen: Cases on criminal 
procedure decided by the Supreme 
Court of Puerto Rico in 1956-57. 
Rev. Jur. Univ. Puerto Rico 27: 
291-306, ’58. 

Smith, T. B.: Public interest and the 
interests of the accused in the 
criminal process—reflections of a 
Scottish lawyer. Tulane L. Rev. 
32: 349-70, ’58. 

Takano, Yuichi: Foreign armed 
forces and criminal jurisdiction of 
Japan. Japanese Ann. Int'l L. 2: 
19-37, ’58. 
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system. J. Crim. L. 48: 608-14, ’58. 
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of penal justice (Imprisonment or 
reparation of damage). Rev. Jur. 
Univ. Puerto Rico 27: 65-81, ’58. 
Walker, I. D.: Where silence is 
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Current Leg. Prob. 11: 37-61, 58 
(United Kingdom, United States 
Scotland, North Ireland.) 


Zlatin, Ivan: Bulgaria. Legislation 


concerning juvenile delinquency, 


Highlight 6: 351-54, ’58. 


IX. PUBLIC LAW 


PUBLIC LAW IN GENERAL 
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1957. J. of Afr. Admin. 10: 144- 
52, 58. 

Polak, Karl: The political and con- 
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Democratic Republic. Law & Leg- 
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the Sejm of the Polish People’s Re- 
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Rama Rao, T. S.: Common law and 
the constitution. Year Book of Leg, 
Stud., Law College, Madras, 2: 
143-56, ’58. 

Rama Rao, T. S.: Judicial review in 
India—a retrospect. Year Book of 
Leg. Stud., Law College, Madras, 
1: 121-45, ’57. 

Ramachandran, V. G.: The charter 
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tional amendment of article 3], 
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provisions as to the law of con- 
tempt. Sup. Ct. J. (India) 21: 101- 
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Russia. U.S.S.R. Law amending the 
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Parliam. Un. Inf. 3 s. 8: 206-10, 
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Russia. U.S.S.R. Law consolidating a 
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preme Court and amending articles 
104 and 105 of the Constitution 
(February 12, 1957). Int.-Parliam. 
Un. Inf. 3 s. 8: 201-206, ’57. 

Saudi Arabia. The new statute of the 
Council of Ministers (Royal decree 
No. 380, dated 22 Shawwal 1377 
(May 11, 1958) ). Commentary and 
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the U.S.S.R.—its nature. Sup. Ct. J. 
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Sharma, S. P.: Parliament of Fourth 
Republic of France—a brief survey. 
Sup. Ct. J. (India) 20: 207-20, ’57. 

Sihri, S. M.: Does article 226 of the 
constitution need any amendment? 
Sup. Ct. J. (India) 21: 58-67, ’58. 

Subramania Ayyer, C. S.: Responsi- 
bility of the minister in public ad- 
ministration. A comparative study. 
Lawyer (Madras) 3. No. 2: 19-23, 
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Subramanian, N. A.: Decisions. Con- 
stitutional law. (Const. art. 14, 
19(1), 20, 22, 25-26, 71, 136, 226, 
310, 311, 320, doctr. of severability, 
delegated legislation). Ind. Y. B. 
Int'l Aff. 7: 269-309, ’58. 

Suppervielle, Roger: A note on as- 
pects of present Portuguese law. 
Rev. of Contemp. L, 4. No. 2: 
117-24, ’57. 

Suresham, V.: Sovereignty of Kash- 
mir. Year Book of Leg. Stud., Law 
College, Madras, 1: 74-85, ’57. 

Szeftel, Marc: Personal inviolability 
in the legislation of the Russian ab- 
solute monarchy. Am. Slav. East. 
Europ. Rev. 17: 1-24, ’58. 

Thiruvenkatachari, V. K.: The un- 
constitutional statute. Sup. Ct. J. 
(India) 20: 131-36, ’57. 

Thorsen, Svend: How Denmark has 
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Parliam. Aff. 11: 57-60, ’58. 

Togoland. Autonomous Republic of 
Togoland. Decree No. 56-847 of 
the 24th August 1956 containing 
a Statute for Togoland. Int.-Par- 
liam. Un. Inf. 3 s. 8: 156-64, ’57. 

Torzsay-Biber, George: The practice 
of legality protests in Hungary 
(book review). Highlights 6: 387- 
89, 58. 

Treves, Guiseppino: Judicial review 
of legislation in Italy. J. Public L. 
7: 345-61, ’58. 

Tripathi, P. K.: Free speech in the 
Indian constitution: background 
and prospect. Yale L. J. 67: 384- 
400, ’58. 

Tucker, W. P.: Mexico: a developing 
co Parliam. Aff. 11: 432- 
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United Arab Republic. Charter of the 
United Arab States (8th March, 
1958). Text. Int.-Parliam. Un. Inf. 
3 s. 9: 104-107, ’58. 

United Arab Republic. Provisional 
constitution of the United Arab 
Republic (5th March, 1958) Text. 
Int.-Parliam. Un. Inf. 3 s. 9: 96- 
104, 58. 

Venkata Subbarao, G. C.: Missed 
constitutional opportunities. Year 
Book of Leg. Stud., Law College, 
Madras, 2: 10-24, ’58. 

Vietnam. Constitution of the Repub- 
lic of Vietnam (October 26, 1956) 
Text. Int.-Parliam. Un. Inf. 3 s. 
8: 31-48, °57. 

Weyl, Roland: The new constitu- 
tional regime of France. Rev. of 
Contemp. L. 5. No. 2: 93-110, ’58. 

Wiseman, H. V.: From executive 
council to responsible cabinet in 
multi-racial societies. Parliam. Aff. 
11: 61-68, ’58. 

Wright, G.: The Dreyfus echo: jus- 
tice and politics in the Fourth Re- 
public. Yale Review 48: 354-73, 
"59. 

Yaneza, V. L.: The legality of gov- 
ernment raids. Far East. L. Rev. 6: 
377-81, 58. 

Yazaki, Mitsukuni: Legality and the 
right of resistance. Osaka Univ. L. 
Rev. No. 4: 26-37, 57. 


2. ADMINISTRATIVE LAW 


(a) Administrative law in general, ad- 
ministrative procedure, public 
officials and offices. 


Books: 


Andrén, Nils: Local government in 
Sweden. Stockholm, 1957. 38 p. 
Aslam, A. H.: A deputy commis- 
sioner: a study in public adminis- 
tration. Lahore, 1957. 58 p. 

Barfivala, Ch. D.: Local government 
in the U.S.S.R. Bombay, 1958. 94 p. 
(All India Inst. of Local Self-Gov- 
ernment.) 

Barwell, K. and Kar, S. S.: The law 
relating to civil service in India. 


Vol. III. Bombay, 1957. 234 p. 
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Chapman, Brian: The profession of 
government. The public service in 
Europe. London, 1959. 352 p. An 
informative and well written com- 
parative study on government and 
administration. It deals with com- 
position, condition of service and 
control of the administration. In 
part three on control it discusses 
the history of control, structure, 
personnel and powers of adminis- 
trative courts, the ombudsman of 
Scandinavian countries, and finan- 
cial control. The historical intro- 
duction contains a good survey of 
the main phases of administrative 
service. It also contains a very use- 
ful selective bibliography (p. 323- 
344). 

Coatman, John: Police. London, 
1959. 248 p. A concise work on the 
organization and work of the 
police in England, the United 
States, France, and Germany. 

Cowan, L. G.: Local government in 
West Africa. New York, 1958. 
292 p. 

de Smith, S. A.: Judicial review of 
administrative action. London— 
New York, 1959. 486 p. A work 
mainly concerned with English law 
with comparative remarks on Com- 
monwealth, United States, Scots 
law and occasionally other legal 
systems (esp. French). 

du Santoy, Peter: The civil service. 
Oxford, 1957. 158 p. 

Gobernik, J. and Kahane, M.: Report 
on public administration in the 
Netherlands. Haifa, 1952. 

Green, L. P.: History of local govern- 
ment in South Africa. Cape Town, 
1958 (?). 113 p. 

Harris, P. J.: Local government in 
Southern Nigeria. Cambridge, 
1957. 348 p. 

Milne, Sir David: The Scottish Office. 
And other Scottish government de- 
partments. London, 1958. 232 p. 

Nigam, S. R.: Principles of public 
administration. 2 ed. Allahabad, 

1957. 340 p. 
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Scotland. The local Government and 
Miscellaneous Financial Provisions 
(Scotland) Bill. S. L. T. 1958: 57- 
60, 58. 

Sisson, C. H.: The spirit of British 
administration and some European 
comparisons. London, 1959. 162 p. 

Young, Tien-Cheng: International 
civil service: principles and prob. 
lems. Brussels, 1958. 268 p. 


Articles: 


Adamovitch, Alexander: Judicial cop. 
trol of administrative acts. High. 
lights 6: 289-98, ’58. 

Adams, J. W. L.: Henley and Hy. 
derabad. Ind. J. Publ. Admin. 4; 
66-78+14 p. suppl., 58. 

Ananov, I. N.: Science of adminis. 
trative law in the Soviet Union. 
Int’l Rev. Adm. Sci. 24: 355-63, 
58. 

Anantanarayanan, M.: Certain as 
pects of administrative acts. Year 
Book of Leg. Stud., Law College, 
Madras, 2: 1-9, ’58. 

Angara, E. J. and Badong, P. B: 
Law on municipal corporations, 
public offices and elections. Phil. 
L. J. 33: 143-53, 58. 

Becker, Franz: The Donoughmore 
Report and the Franks Report. Int'l 
Rev. Adm. Sci. 24: 453-59, ’58. 

Benitez, A. O.: Judicial independence 
and the administrative supervision 
of courts. Far East. L. Rev. 6: 
339-51, °58. 

Bertrand, André: Recent trends in 
public administration in France. 
Ind. J. Publ. Admin. 4: 263-74, 
58. 

Bhojwami, N. K.: The problem of 
administrative tribunals. Ind. J. 
Publ. Admin. 4: 165-84, ’58. 

Braband, Rolf: Liability in tort of 
government and its employees: 4 
comparative analysis with emphasis 
on German law. N.Y.U. L. Rev. 
33: 18-49, ’58. 

Bratus, S. N.: Judicial review and 
control of administrative action. 
Rev. of Contemp. L. 4. No. 2: 
29-35, °57. 
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Brett, C. C.: The Japanese prefectural 
legislature: Western models—Ori- 
ental adaptations. Parliam. Aff. 11: 
23-38, 58. 

Burke, F.: The application of the 
English committee system to local 
government in Uganda. J. of Afr. 
Admin. 10: 39-46, ’58. 

Burke, F.: The new role of the chief 
in Uganda. J. of Afr. Admin. 10: 
153-160, ’58. 

Carr, H. H.: The origin and status 
of the Cheka. Soviet Stud. 10: 
1-11, 58. 

Catungal, R. M. and Regala, T. D.: 
Administrative law. Phil. L. J. 33: 
321-32, ’58. 

Chatterjee, N. C.: Control of the 
legislative powers of administra- 
tion. Sup. Ct. J. (India) 21: 68- 
74, 58. 

Cocatre-Zilgien, André: The judicial 
nature of internal measures in 
French administrative law (Sum- 
mary). Int'l Rev. Adm. Sci. 24. 
No. 4: VIII-X, ’58. 

de Jonge, A. A.: Judicial review and 
control of administrative action. 
The Netherlands. Rev. of Con- 
temp. L. 4. No. 2: 43-46, °57. 

Diamant, Alfred: A case study of ad- 
ministrative autonomy: controls 
and tensions in French administra- 
tion. Pol. Stud. 6: 147-66, ’58. 

Diblan Carlson, Serving: The liability 
of the government for service faults 
in Turkey (compared with France 
and Switzerland). Int'l Rev. Adm. 
Sci. 24: 152-64, ’58. 

Djordjevi¢, J.: Yugoslavia (The role 
of the executive). Int’l Soc. Sci. 
Bull. 10: 259-69, ’58. 

Dolina, Jozef: Poland, Local govern- 
ment in Poland. Highlights 6: 
121-33, 213-23, ’58. 

Dotson, Arch: Democratic decen- 
tralisation in local self-government. 
Ind. J. Publ. Admin. 4: 38-50, ’58. 

Dutt, R. C.: Hearing and consulta- 
tion procedure in public adminis- 
tration. Ind. J. Publ. Admin. 4: 

281-301, °58. 
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Dvor, Y.: Administrative law in Is- 
rael. Int’l Rev. Adm. Sci. 24: 254- 
55, 58. 

Garcia de Enterra, Eduardo: Aspects 
of advice procedure in administra- 
tion (Summary). Int’l Rev. Adm. 
Sci. 24. No. 4: X-XI, ’58. 

Genovski, Mikhail: Judicial review 
and control of administrative ac- 
tion. Bulgaria. Rev. of Contemp. L. 
4. No. 2: 46-53, ’57. 

Germany. Government and adminis- 
tration in West Germany. Report 
on R. I. P. A. Study Conference 
concluded. Loc. Govt. Chr. 1958: 
1179-81, 1255-56, ’58. 

Grand’Ry, A. de: State liability (Re- 
view). Int’l Rev. Adm. Sci. 24: 
391-93, ’58. 

Grand’Ry, A. de: Stay of execution 
of administrative decisions. Int'l 
Rev. Adm. Sci. 24: 255-57, 58. 

Grove, J. W.: The United Kingdom 
(The role of the executive). Int'l 
Soc. Sci. Bull. 10: 232-46, ’58. 

Grzybowski, Kazimierz: Reform of 
government in Poland. Am. Slav. & 
East Europ. Rev. 17: 454-67, ’58. 

Hasegawa, Masayasu: Judicial re- 
view and control of administrative 
action. Japan. Rev. of Contemp. L. 
4, No. 2: 37-43, °57. 

Hatocheck, M.: Judicial review and 
control of administrative action. 
Rev. of Contemp. L. 4. No. 2: 36- 
37, ‘37. 

Herlitz, Nils: Swedish administrative 
law. Some characteristic features. 
In: Scandinavian Studies in Law 
1959, p. 87-124. 

Hodgetts, J. E.: Canada (Role of the 
executive). Int’l Soc. Sci. Bull. 10: 
198-212, ’58. 

India. The problem of financial con- 
trol in the Bombay state by a Study 
Group. Ind. J. Publ. Admin. 4: 
435-50, ’58. 

India. Recent trends in public admin- 

istration in India. Ind. J. Publ. 

Admin. 4: 95-105, 214-21, 348-52, 

483-86, 58. 
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Tojrych, A.: The U.S.S.R. (The role 
of the executive). Int'l Soc. Sci. 
Bull. 10: 223-31, ’58. 

Iserzon, Emanuel: The control of ad- 
ministrative acts by prosecuting 
authorities in the USSR (Review). 
Int'l Rev. Adm. Sci. 24: 557-59, 
58. 

Iserzon, Emanuel: Notes on the ad- 
ministrative problems discussed in 
“Soviet State and Law” in 1957. 
Int'l Rev. Adm. Sci. 24. No. 1: 
106-10, 58. 

Iserzon, Emanuel: The reform of ad- 
ministrative procedure in Poland 
(Summary). Int’l Rev. Adm. Sci. 
24. No. 1: IV-VII, ’58. 

Iserzon, Emanuel: Review of the ad- 
ministrative problems discussed in 
“Soviet State and Law.” (Jan. 1, 
1958) (Review) Int'l Rev. Adm. 
Sci. 24: 397-99, ’58. 

Israel. Administrative jurisdiction 
Bill. Int'l Rev. Adm. Sci. 24: 405- 
406, 58. 

Kowalik, Mieczyslaw: The legal 
status of civil servants in Poland. 
Int'l Rev. Adm. Sci. 24. No. 2: 
VII-VIII, ’58. 

Kudriavtsev, P.: Control of adminis- 
trative action and the working of 
administrative bodies in socialist 
countries. Rev. of Contemp. L. 4. 
No. 2: 23-29, ’57. 

Laroque, Pierre: France (The role of 
the executive). Int’l Soc. Sci. Bull. 
10: 213-23, 58. 

Lasocki, Aleksander: Some problems 
of recent legislation in Poland (Re- 
sponsibility of the state, social in- 
surance, termination of labour con- 
tracts). Rev. of Contemp. L. 5. 
No. 1: 83-87, ’58. 

Letourneur, M. and Drago, R.: The 
rule of law as understood in 
France. Am. J. Comp. L. 7: 147- 
77, ’58. 

Levit, Pavel: Czechoslovak adminis- 
trative procedure (Summary). Int'l 
Rev. Adm. Sci. 24. No. 4: IV- 
VIll, ’58. 

Levit, Pavel: Judicial review and con- 
trol of administrative action. 
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Czechoslovakia. Rev. of Contemp, 
L. 4. No. 2: 56-59, ’57. 

Liebenow, J. G.: Tribalism, tradj. 
tionalism, and modernism jp 
Chagga local government. J. of 
Afr. Admin. 10: 71-82, 58. 

Lievens, Robert: The Conseil d’ftat 
in Belgium. Am. J. Comp. L. 7; 
572-88, ’58. 

Litwin, Joseph: Judicial review and 
control of administrative action, 
Poland. Rev. of Contemp. L. 4, 
No. 2: 53-56, ’57. 

McCrensky, Edward: Scientists in 
public service abroad. Personnel 
Admin. 21. No. 5: 34-41, ’58. 

Macridis, R. C.: The United States 
(The role of the executive). Int’ 
Soc. Sci. Bull. 10: 246-59, ’58. 

Mair, L. P.: Representative local gov. 
ernment as a problem in social 
change. J. of Afr. Admin. 10: 11- 
24, ’58. 

Malhotra, R. Ch.: Public administra. 
tion in Nepal. Ind. J. Publ. Admin. 
4: 451-64, ’58. 

Martonyi, Jean: The Hungarian law 
on the general rules governing state 
administrative acts (Summary). 
Int'l Rev. Adm. Sci. 24. No. 3: 
V-VII, ’58. 

Mehta, Balvantray: Public enterprises 
and parliamentary control. Ind. J. 
Publ. Admin. 4: 143-53, ’58. 

Meynaud, Jean: The executive in the 
modern state. Int’l Soc. Sci. Bull. 
10: 171-98, ’58. 

Miller, J. B.: The place of quasi-u- 
dicial decision in Scots law. Jurid. 
Rev. N.S. 1958: 39-53, 58. 

Mohan, S.: Consulting the service 
commission. Year Book of Leg. 
Stud., Law College, Madras, 2: 
77-83, ’58. 

Morlan, R. L.: Local government in 
the Netherlands (Bibliography). 
Am. Pol. Sci. Rev. 52: 835-37, ’58. 

Mosher, F. C.: “In the beginning was 
the word.” An American comment 
on administrative science(s). Int'l 
Rev. Adm. Sci. 24: 313-18, ’58. 








/ol.9 


emp. 


tradi. 
in 


J. of 


"Etat 


and 
tion, 
a 


5 in 
nnel 


tates 
Int’) 


gov. 
ocial 
ll- 


stra- 
nin, 


law 
tate 
ry). 

3: 
‘ises 
i. 
the 


ull, 





1960] 





Myers, C. A.: Recent developments 
in management training. Ind. J. 
Publ. Admin. 4: 154-64, ’58. 

Naftalin, A. J.: The reform of ad- 
ministrative procedures. Ind. J. 
Publ. Admin. 4: 411-19, ’58. 

Narain, Igbal: The management of 
public enterprises—A study of 
some aspects in the context of the 
“socialistic pattern.” Ind. J. Publ. 
Admin. 4: 302-18, ’58. 

Nigro, F. A.: Personnel administra- 
tion in Latin America. Personnel 
Admin. 20: 33-39, ’57. 

Pedrosa Pires de Lima, Anténio: The 
operation of decentralised admin- 
istrative agencies in the political 
and administrative life of Portugal. 
Int’l Rev. Adm. Sci. 24. No. 1: 
VII-XI, 58. 

Peebles, Allon: The director’s opera- 
tion of a Canadian Federal Gov- 
ernment Branch. Int’l Rev. Adm. 
Sci. 24. No. 1: 59-67, 58. 

Pejovié, Andrija: On the law on the 
organs of internal affairs. New 
Yugoslav L. 9. No. 3-4: 57-64, 
58. 

Pi Sufier, José M.: The reorganiza- 
tion of the central administration 
in Spain. Tulane L. Rev. 32: 595- 
98, 58. - 

Poorterman, J.: Diplomats and for- 
eign service regulations (Sum- 
mary). Int'l Rev. Adm. Sci. 24. 
No. 4: I-IV, ’58. (France, Nether- 
lands, Italy, United States, United 
Kingdom, Belgium.) 

Prasad, Amba: The Railway Rates 
Tribunal. Ind. J. Publ. Admin. 4: 
79-93, °58. 

Rajaraman, C.: Governmental lia- 
bility for torts in India. Year Book 
of Leg. Stud., Law College, Ma- 
dras, 1: 102-20, °57. 

Ramachandran, Shri V. G.: “The 
need for judicial corrective in ad- 
ministrative proceedings.” Sup. Ct. 
J. (India) 21: 49-57, ’58. 

Ramachandran, V. G.: Administra- 
tive tribunals. Sup. Ct. J. (India) 
20: 183-96, ’57. 
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Ramaswami, V.: The concept of ad- 
ministrative law. Sup. Ct. J. (In- 
dia) 20: 69-78, ’57. 

Rankovi¢, Aleksander: The new law 
relating to the organs of internal 
affairs. New Yugoslav L. 9. No. 
3: 3-11, ’58. 

Rich, B. M.: The development of 
self-government in Manila. West- 
ern Pol. Q. 11: 583-97, ’58. 

Rodriguez Arias, J. C.: A public ad- 
ministration technical research and 
counselling service (Summary). 
Int'l Rev. Adm. Sci. 24. No. 3: 
I-III, ’58. 

Ruquoy, H.: The influence of the 
1947 constitution on Italian ad- 
ministrative law. Int'l Rev. Adm. 
Sci. 24: 253-54, ’58. 

Shakdher, S. L.: Comptroller & audi- 
tor-general of India and the United 
Kingdom—a comparison. Ind. J. 
Publ. Admin. 4: 393-410, ’58. 

Singh, Indarjit and Butani, K. N.: 
Work study in government organi- 
zations. Ind. J. Publ. Admin. 4: 
191-211, ’58. 

Singh, S. J.: Administrative finality 
of orders of income-tax authorities 
and appeal under article 136 of the 
constitution. Sup. Ct. J. (India) 
21: 192-99, ’58. 

Siu, Kia-pei: Local government in 
Communist China (Summary). 
Int'l Rev. Adm. Sci. 24. No. 3: 
VII-X, ’58. 

Srivastava, B. P.: Protection of civil 
servants. Sup. Ct. J. (India) 21: 
137-48, ’58. 

Stjepanovit, Nikola: Non-litigious 
administrative procedure in Yugo- 
slavia (Summary). Int’l Rev. Adm. 
Sci. 24. No. 2: II-V, ’58. 

Stjepanovit, Nikola: On the law of 
public servants. New Yugoslav L. 
9. No. 1: 39-58, ’58. 

Subramania Ayyar, C. S.: Responsi- 
bility of the minister in public ad- 
ministration: a comparative study. 
Sup. Ct. J. (India) 21: 75-80, ’58. 

Subrahmanyam, C. S.: Administra- 
tive discretion and equality before 
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the law. Sup. Ct. J. (India) 21: 
255-58, ’58. 

Switzerland. A new Liability Act. 
Int'l Rev. Adm. Sci. 24: 408-10, 
58. 

Telchini, I. and Baeyens, R.: An 
Italian bill on administrative pro- 
cedure (Summary). Intl Rev. 
Adm. Sci. 24. No. 2: V-VII, ’58. 

Vandendries, J.: Politics and the Bel- 
gian civil service (Summary). Int'l 
Rev. Adm. Sci. 24. No. 4: XII- 
XIV, ’58. 

van Poelje, G. A.: A treatise on 
Netherlands administrative law. 
Int’l Rev. Adm. Sci. 24: 257-59, 
58. 

Wallace, J. G.: The Tiv system of 
election. J. of Afr. Admin. 10: 
63-70, °58. 

Wallis, C. A. G.: The administration 
of towns in the Belgian Congo. J. 
of Afr. Admin. 10: 95-100, ’58. 

Wickwar, W. H.: Note on local ad- 
ministration areas and local gov- 
ernment units in the Middle East. 
Int’l Rev. Adm. Sci. 24: 148-51, 
58. 

Wickwar, W. H.: Pattern and prob- 
lems of local administration in the 
Middle East. Middle East J. 12: 
249-60, ’58. 

Yugoslavia. Law relating to the 
organs of internal affairs (Text). 
New Yugoslav L. 9. No. 34: 65- 
83, °58. 

Zekovié, Veljko: The status of pub- 
lic servants and advancement of 
the public service. New Yugoslav 
L. 9. No. 1: 3-15, ’58. 


(b) Public resources (lands, industry, 
mining, agriculture, etc.) and pub- 
lic control (police power, plan- 
ning, social legislation). 


Books: 


Berliner, J. S.: Factory and manager 
in the U.S.S.R. Cambridge, Mass., 
1957. 386 p. 

Cattan, Henry: The climate for for- 

eign investments in Syria. Paper. 

I.B.A. 6th (Oslo) Conference 1956. 

9 p. 
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Costa Rica. Industrial encouragement 
law of Costa Rica. Washington, 
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Desai, M. B.: Report on an inquiry 
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India. The Police Acts (central and 








states) containing an exhaustive 
commentary of Police Act, V of 
1861, III of 1888, LXIV of 1949, 
and Police (incitement of disaffec- 
tion) Act, XXII of 1922 .. . by 
R. B. Sethi . . . 2 ed. Allahabad, 
1959. 435 p. 


Indonesia. Foreign investment law of 


Indonesia (Text). Washington, 
1958. 4 p. (World trade informa- 
tion service, pt. 1. No. 58-86). 


The International Press Institute. The 


press in authoritarian countries. 
I P I Survey No. 5. Ziirich, 1959. 
201 p. Part One deals with com- 
munist countries: Soviet Union, 
Chinese People’s Republic, Ru- 
mania, Czechoslovakia, Eastern 
Germany, Hungary, Poland, and 
Yugoslavia; Part Two with other 
authoritarian countries: Spain, 
Portugal, Latin America (Argen- 
tina, Colombia, Venezuela, Para- 
guay, Bolivia, Dominican Repub- 
lic, Cuba, Nicaragua), Egypt, Far 
East (Nationalist China, Viet- 
Nam). 


Istituto Nazionale della Providenza 


Sociale. The Italian system of social 
insurance. Roma, 1959. 58 p. 


,apan. The new Alien Registration 


Law; its enforcement regulations 
and immigration control order, 
1958-1959. Tokyo, 1958. 87 p. (So- 
cial and economic laws of Japan, 


v. 12.) 


Kakor, Kazimierz: Social rights and 


facilities in Poland (according to 
the laws in force on Dec. 31, 1958). 
Warsaw, 1959. 92 p. 


Kornai, Janos: Overcentralization. 


London—New York, 1959. 236 p. 
A study on the effect of overcen- 
tralization on planned economy in 
Hungary. 


Krauss, Samuel: The Christian legis- 


lation on the synagogue. In: Ignace 
Goldzieher Memorial volume Pt. 
II: 14-41. Jerusalem, 1958. 


Marei, Sayed: Agrarian reform in 


Egypt. Cairo, 1957. 480 p. 
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Nef, J. V.: Industry and government 
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anti-trust, patents and trademarks, 
and expropriation problems. 
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guarantees of the taxpayer vis-a-vis 
the fisc. (Israel). Cahiers Dr. Fiscal 
Int'l 33: 78-97, ’56. 

Yousef, Nagib: Taxation with regard 


to the earnings of limited compa- 
nies with international interests. 


The case of Egypt. Cahiers Dr. 


Fiscal Int’l 1: 77-79, °39. 
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Yugoslavia. Law on the contribution 
to the budgets from the personal 
income of the workers (Text). 
New Yugoslav L. 9. No. 2: 14-16, 
58. 





Zacopoulos, P. G.: Double taxation 
in turnover tax from a legal and 
economic point of view (Greece). 
Cahiers Dr. Fiscal Int’l 31: 224-34, 
56. 


X. PRIVATE INTERNATIONAL LAW 
(CONFLICT OF LAWS) 


Books: 


Cohn, E. J.: Progress in the field of 
private international law by the 
conclusion of conventions. In: Re- 
port of International Law Confer- 
ence, Niblett Hall, June 1956. Lon- 
don, 1956, p. 60-68. 

Coleman, Thomas: The transfer of a 
company’s registered offices. Gen- 
eral report. (Vth Int'l Congr. of 
Comp. Law) Sect. II B1. Bruxelles 
1958. 10 p. 

Ehrenzweig, A. A.: Conflict of Laws. 
Part One: Jurisdiction and Judg- 
ments. St. Paul, Minn. 1959. 367 p. 
This volume deals with the gen- 
eral introduction, procedural ca- 
pacity, local jurisdiction and proper 
process, the convenient forum, rec- 
ognition of foreign judgments, di- 
vorce, annulment, and their inci- 
dents. 

Freeman, A. V.: Responsibility of 
states for unlawful acts of their 
armed forces. Leyden, 1957. 242 p. 

Hambro, Edvard: Conflict law as a 
part of international law. In: Varia 
Juris Gentium, Leiden, 1959, p. 
132-39, 

Holland, F. G.: Diplomatic immuni- 
ties. In: Report of Conference of 
International Law, Niblett Hall, 
June 1956. London, 1956, p. 69-76. 

Inglis, B. D.: Conflict of laws. Well- 
ington, 1959. 506 p. A textbook 
(and casebook) on the New Zea- 
land approach of the subject. 

International Law Association. 
New York University Conference 
(1958). Committee on reciprocal 
enforcement of foreign judgments. 
1958. 7 p. 

International Law Association. 

New York University Conference 





(1958). International Committee 
on Nationalization (Question- 
naire). 1958. 29 p. 

International Law Association. 
New York University Conference 
(1958). International Monetary 
Law Committee. Money of account 
in case of damages. New York, 
1958. 10 p. 

International Law Association. 
New York University Conference 
(1958). The legal effects of na- 
tionalisations enacted by foreign 
states. 1958. 29 p. 

Lauterpacht, E.: The nationality of 
claims. In: Report of International 
Law Conference, Niblett Hall, 
June 1956. London, (1956), p. 20- 
28. 

Leflar, R. A.: The law of conflict of 
laws. Indianapolis, 1958. 467 p. 
Mann, F. A.: Immunity of foreign 
governments in trade. In: Report 
of International Law Conference, 
Niblett Hall, June 1956. London 

(1956), p. 29-34. 

Panhuys, H. F. van: The role of na- 
tionality in international law; an 
outline. Leyden, 1959. 256 p. 

Rabel, Ernst: The conflict of laws, a 
comparative study. vol. 1. 2 ed. by 
Ulrich Drobnig. Ann Arbor, 1958. 
803 p. 

Salonga, J. R.: Private international 
law. 2 ed. Manila, 1957. 424 p. A 
work with special regard to Philip- 
pine law. 

Sohn, L. B. and Baxter, R. R.: Con- 
vention on international responsi- 
bility of states for injuries to aliens; 
preliminary draft. Cambridge, 
Mass., 1959. 153 p. 

Tammes, A. J. P.: Netherlands courts 

and international recognition. In: 



















































Symbolae Verzijl, La Haye, 1958, 
p. 362-86. 

Torrance, H. M. B.: Questions and 
answers on conflict of laws. Lon- 
don, 1958. 133 p. 

Wortley, B. A.: Expropriation in pub- 
lic international law. Cambridge, 


1959. 169 p. 


Articles: 


Abel, Paul: Decision. Austria. Re 
Adoption of Haas (Conflict of laws 
—adoption of children by foreign 
nationals). Int'l & Comp. L. Q. 7: 
158-60, ’58. 

Abel, Paul: Relations between the 
German Federal Republic (G.F.R.) 
and the German Democratic Re- 
public (G.D.R.). International (In- 
terzonal) law of procedure. Int'l & 
Comp. L. Q. 7: 149-50, ’58. 

Abrahams, Raymond: Bulletin of 
Belgian judicial decisions. J. du 
Droit Int'l 85: 1153-95, ’58. 

Alfonsin, Quintin: Notes on Uru- 
guayan judicial decisions. J. du 
Droit Int'l 85: 461-65, ’58. 

Anton, A. E. and Francescakis, Ph.: 
Modern Scots “runaway mar- 
riages.” Jurid. Rev. N.S. 1958: 253- 
85, °58. 

Aureglia, Louis: Nationality in Mone- 
gasque law. J. du Droit Int’l 85: 
75-121, ’58. 

Bachrach, H. H.: Enforcement of 
American money judgments and 
arbitration awards abroad (Bel- 
gium). A. B. A. Sect. Intl & 
Comp. L. Proc. 1958: 101-103, ’58. 

Baeck, P. L.: Enforcement of Ameri- 
can money judgments and arbi- 
tration awards abroad (Austria). 
A.B.A. Sect. Int'l & Comp. L. 
Proc. 1958: 99-101, *58. 

Baldwin, G. B.: Foreign jurisdiction 
and the American soldier. Wis. L. 
Rev. 1958: 52-106, ’58. 

Berman, H. J.: Unification of con- 
tract clauses in trade between mem- 
ber countries of the Council for 
Mutual Economic Aid. Int'l & 
Comp. L. Q. 7: 659-90, ’58. 
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Bland, A. J.: Decision. England, 
Rahimtoola v. Nizam of Hyder. 
abad (Conflict of laws—sovereign 
immunity). Int'l & Comp. L. Q.7; 
176-87, *58. 

Bland, A. J.: Domicile Bill (H. L,) 
Int’l & Comp. L. Q. 7: 753-58, 58. 

Blum, J. G.: Enforcement of Ameri- 
can money judgments and arbitra. 
tion awards abroad (Poland), 
A.B.A. Sect. Int’l & Comp. L. Proc, 
1958: 113-15, ’58. 

Brandon, Michael: Legal aspects of 
foreign investments. Fed. Bar J, 
18: 298-340, ’58. (Int’l law appli. 
cable to private foreign investment, 
nationalisation, aliens.) 

Brandon, Michael: Legal deterrents 
and incentives to private foreign 
investments. Grot. Soc’y 43: 39-60, 
59. 

Bystricky, Rudolf: Some basic prob. 
lems of private international law 
relating to family matters in 
Czechoslovakia (Summary). Bulle. 
tin de Droit Tchéchoslovaque 16: 
223-26, ’58. 

C., D. G.: Illegality and the conflict 
of laws. L. J. 108: 7-8, 58. 

Carlston, K. S.: Concession agree- 
ments and nationalization. Am. J. 
Int'l L. 52: 260-79, ’58. 

Castel, J. G.: Canadian private inter- 
national law rules in the field of 
civil responsibility. Rev. du Bar- 
reau 18: 465-77, 58. 

Castel, J. G.: Jurisdiction and money 
judgments rendered abroad. Anglo- 
American and French practice com- 
pared. McGill L. J. 14: 152-203, 
58. 

Christensen, J. B. and Jorge Cervera: 
Mexico (Private claims against gov- 
ernments). A. B. A. Sect. Int'l & 
Comp. L. Proc. 1958: 127-28, ’58. 

Cohn, E. J.: The external effects of 
the Travers v. Holley doctrine. Int! 
& Comp. L. Q. 7: 637-48, ’58. 

Cohn, E. J.: Waiver of immunity. 
Brit. Y. B. Int’l L. 34: 260-73, '58. 

Davis, W. E.: Contracts—Conflict of 
laws—Situs of contract when ac- 
ceptance is made by telephone 
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(Note). Tulane L. Rev. 33: 233- 
36, ’58. 

Derrett, J. D. M.: Decision. Ceylon. 
Attorney General of Ceylon v. Ar. 
Arunachalam Chettia et al. (Con- 
flict of laws—Hindu joint family— 
succession). Int’l & Comp. L. Q. 7: 
160-64, *58. 

Domke, Martin: On the nationaliza- 
tion of foreign shareholders’ inter- 
ests. N. Y. L. Forum 4: 46-58, 58. 

Domke, Martin and Hazard, J. N.: 
State trading and the most-favored- 
nation clause. Am. J. Int'l L. 52: 
55-68, °58. 

Eck, Hilding: The administration of 
justice in conflict cases involving 
refugees. In: Scandinavian Studies 
in Law 1959, p. 21-52. 

Ehrenfeld, Alice: United Nations im- 
munity distinguished from sover- 
eign immunity. Am. Soc. Int'l L. 
Proc. 52: 88-94, ’58. 

Evan, Charles: The ILA Draft Con- 
vention on Payment of Foreign 
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analysis. J. du Droit Int’l 85: 406- 
52, 58. 
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foreign jurisdiction. L. J. 108: 51- 
52, 58. 

Freed, D. J.: Enforcement of Ameri- 
can money judgments and _ arbi- 
tration awards abroad (France). 
A. B. A. Sect. Int’l & Comp. L. 
Proc. 1958: 103-107, ’58. 

Garcia Amador, F. V.: State responsi- 
bility, some new problems. Recueil 
des Cours 1958 IT: 365-487, ’58. 

Goldman, Berthold: Notes on French 
judicial decisions. J. du Droit Int'l 
85: 761-91, ’58. 

Goldman, Berthold; Ponsard, André 
and Sialelli, J. B.: Notes on French 
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85: 979-1031, 58. 

Grodecki, J. K.: Recognition of for- 
eign nullity decrees. L. Q. R. 74: 
225-41, ’58. 

Hambro, Edvard: The legal position 
of aliens in Norway. Int'l Rev. 


Adm. Sci. 24: 141-47, ’58. 


Hazard, J. N.: Commercial discrimi- 
nation and international law. Am. 
J. Int. L. 52: 495-98, ’58. 

Heemstra, Frans van and Kooiman, 
P. J.: Enforcement of American 
money judgments and arbitration 
awards in the Netherlands. A.B.A. 
Sect. Int'l & Comp. L. Proc. 1958: 
108-113, ’58. 

Henderson, Ph. E.: Conflict of laws— 
rules on marital property. La. L. 
Rev. 18: 557-73, ’58. 

Hendry, J. M.: Sovereign immunities 
from jurisdiction of the courts. Can. 
Bar Rev. 36: 145-74, ’58. 

Inglis, B. D.: The judicial process in 
the conflict of laws. L. Q. R. 74: 
493-516, ’58. 

Inglis, B. D.: Recognition of foreign 
adoptions. Aust. L. J. 32: 216-19, 
58. 

International Law Association. Pay- 
ment of foreign money liabilities. 
Revised Draft Convention (Text). 
J. du Droit Int’l 85: 611-13, ’58. 

Japan. Judicial decisions (Jurisdiction 
over crimes committed by members 
of foreign security forces, over ac- 
tion brought by foreign country; 
divorce by wife (Japanese) against 
husband of foreign nationality; 
guardianship; legitimation; nation- 
ality). Japanese Ann. Int'l L. 2: 
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Jenks, C. W.: The application of in- 
ternational labour conventions by 
means of collective agreements. 
Zschft. f. ausl. 6ffentl. Recht u. 
Volkerrecht 19: 197-224, 58. 

Jennings, R. Y.: Recent cases on 
“automatic” reservations to the op- 
tional clause. Int'l & Comp. L. Q. 
7: 349-66, °58. 

Jordan. Enforcement of foreign judg- 
ments in Jordan. Middle East L. 
Rev. 1: 102-109, ’58. 

Kahn, Ellison: Contract illegal by 
foreign law (Note). S. A. L. J. 
75: 95-99, *58. 

Kahn, Ellison: A Dutch decision on 
the “proper law” of contract 
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Linares, J. F.: Argentina (Private 
claims against governments). A. 
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Special Editor: Kurt H. NapELMANN 
American Foreign Law Association 


Roscoz Pounn’s 90TH BirTHDAY 


Dean Roscoe Pound, who celebrated his 90th birthday on October 27, 1969, 
was the subject of special honors at the annual meeting of the Association of 
American Law Schools in Philadelphia, December 29, 1960. The Dean responded 
with a gracious speech on the growth of American law schools. Ad multos annos, 


ANNOUNCEMENTS 


Maprip Sprinc 1961 Session on Com- 
PARATIVE Law—Announcement has 
been received of a program for a Ses- 
sion on Comparative Law to be held 
in Madrid from March 20 to April 22, 
1961, under the joint auspices of a 
newly formed International Association 
for the Teaching of Comparative Law 
and the Faculty of Law of the Uni- 
versity of Madrid. The provisional pro- 
gram, modeled after the programs of 
the International Faculty of Law at 
Luxembourg, provides for “first semes- 
ter,” “second semester,” and “third 
semester” instruction. Detailed infor- 
mation may be obtained from the Vice- 
Dean, Mr. F. de Sol4-Cafiizares, 1, rue 
Longpont, Neuilly-sur-Seine (Seine), 
France. 


ParKER ScHooL SUMMER PRoGRAM IN 
Foreicn Law—The Parker School of 
Foreign and Comparative Law will 
hold its fifth Summer Program in For- 
eign Law on the Columbia University 
campus from June 5 to June 30, 1961. 
Enrollment will be limited to approxi- 
mately twenty selected lawyers. The 
objectives of the program are to give 
the participants a method of approach 
to the legal problems faced by Ameri- 
cans doing business abroad and to ac- 
quaint them with the more important 
of these problems. Matters to be dis- 
cussed include: problems of language 
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in international counseling; organiza. 
tion of courts and bar in civil law coun. 
tries; codification, contracts in civil law 
systems; problems of dealing with for. 
eign governmental authorities; legal 
status of American business enterprise 
in civil law systems; bases of taxation; 
antitrust laws, monetary, import, tax 
and labor controls; bases of jurisdiction, 
execution of foreign judgments, arbitra- 
tion; economic integration and unific- 
tion of the law, the impact of the Con- 
mon Market and of the Coal and Steel 
Community upon American busines 
enterprises. Further information can be 
obtained from the Parker School of 
Foreign and Comparative Law, 421 
West 117th St., New York 27, NY. 





INTERNATIONAL ACADEMY OF CoMPARt- 
tive Law—The following list of sub- 
jects has been announced for the Sixth 
International Congress of Comparative 
Law to be held in Hamburg in the 
Summer of 1962: 


Section I (General) 
A. The Law of Antiquity. 


1. Law and custom, expressions of 
authority and sources of instruc- 
tion. 

2. The concept of property. 


B. Legal History. 
1. Law and custom, expressions of 
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C. 


G. 


authority and sources of instruc- 
tion. 
2. The concept of property. 


Canon Law. 

1. The notion of canonical auc- 
toritas as respects statute, custom, 
and usage. 

2. The concept of property. 


. Legal Ethnology. 


1. Use of legal categories in the 
problems of compilation of cus- 
toms and of codification. 

Modes of transition of com- 
munal property to private own- 
ership. 


i) 


. Oriental Law. 


1. The concept of property in the 
Orient and the Far East. 

2. The system of nullités in Mos- 
lem law. 

3. The notion of legality in Orien- 
tal legal systems. 


. Legal Philosophy. 


1. Problems of codification in the 
light of present experience and 
conditions. 

2. The nature of general principles 
of law. 


The Study and Teaching of Com- 
parative Law and Unification. 

1. Critical inventory of subjects for 
which unification of law has 
been achieved or attempted. 
Harmonization of the right of 
establishment in the different re- 
gional groups of states. 


ioe) 


Section II 


. Civil Law. 


1. The problem of cumulation of 
contractual and delictual liabil- 
ity. 

2. The influence of public law on 
immovable private property. 


. Private International Law. 


1. Harmonization of rules of con- 
flict of laws and of jurisdiction 
in the different regional groups 
of states. 

2. Consequences in private inter- 
national law of the development 
of the role of the state. 
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C. Civil Procedure. 
1. The role of the judge in direct- 
ing civil proceedings. 
2. International co-operation in the 
field of civil procedure. 


D. Agricultural Law. 
1. The function of agrarian law as 
a jus proprium with the purpose 
of reconciling conflicting inter- 
ests and tending through legal 
regulation of the economy to sur- 
mount opposing ideologies. 


Section III 


A. Commercial Law. 
1. Supervision of the formation of 
corporations. 
2. Merger of companies, incor- 
porated and nonincorporated. 


B. Intellectual Property Rights. 
1. Protection of applied arts in in- 
dustry. 


C. Labor Law. 
1. Legal guarantees of the right to 
work. 


D. Air Law. 
1. Relations between liability and 
insurance in international air 
law. 


Section IV 


A. Public Law. 

1. Constitutional trends in states 
that recently have become in- 
dependent. 

2. The rules of administrative or- 
ganization of great urban cen- 
ters. 

3. The regime of assembly. 


B. Criminal Law. 

1. Criminal law and procedure in 
the field of highway traffic. 

2. Delimitation of administrative 
regulation and penal sanctions 
in the fields of prostitution and 
proxenetism. 


C. Public International Law. 
1. The authority in internal law 
of international treaties. 
2. The individual before interna- 
tional jurisdictions (in present 
practice). 
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